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FOREWORD 



The Education Commission of the States (ECS) has long been on record in support ot 
Title I of the Elementary and Secondary Education Act and has urged that fedepal 
funding for this important program be increased to the level necessary to serve all 
eligible disadvantaged children. At the same time, ECS has emphasized the need tor 
the federal government to recognize and reinforce state ^ local efforts similar 
to Title I designed to provide compensatory education tef educationally disadvantaged 
children. 

Over the years since enactmeiit of the Elementary arvd Secondary Education Act in 1965, 
the Congress has recognized through amendments to Title I, the importance of encour- 
aging state and local compensatory education programs. Unfortunately, this intent 
has not always been realized because of the lack of clear, concise, and readily 
accessible information about what was or was not required by federal law. ^or 
example, a legislator in one state who was a strong supporter of Title I proposed a 
new state program designed to provide substantial state funding for educationally 
disadvantaged children only to find in the closing days of the legislative session 
that his program violated a little known Title I regialation. That kind of experience 
not only has fueled frustration with federal regulations, but has inhibited the 
development of state and local programs to serve additional disadvantaged children 
which do fit within Title I legal requirements. 

Recognizing this problem, the Congress, through the Education Amendments of 1978, 
revised and reorganized the language of the Title I statute. The amendments 
"clarified the provisions applicable to state and local programs and increased the 
flexibility available to state and local policy makers with respect to the design 
of their own compensatory education programs. 

Many of the imorovements in Title I included in the Education Amendments of 1978 
were based on he work of the Legal Standards Project of the Lawyers.' Committee tor 
Civil Rights Under Law* prepared under contract with the National Institute of 
Education. The project was heade^ by Robert Silverstein. 

Because of the significance of the 1978 Amendments for state and local policy makers, 
ECS thought it was essential that a guide to the revised Title I be made available 
as soon as possible. It is our belief that if information is readily accessible 
about what Title I is 'and is not, and about what it requires and does not require, 
state and local officials will be able to act with confidence as they design their 
own prograips to serve disadvantaged children. 

We are extremely pleased that Mr. Silverstein agreed to prepare this guide for ECS, 
and we hope that it will be useful to all those interested in.meeting the needs of 
educationally disadvantaged children throughout the nation. 



'flixcven G. Hil 
Euiicavion y::rrrf:djion of t'ne Jvates 
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CHAPTER 



INTRODUCTION 



I. PURPOSE OF THE PAPER 



In 1965, Congress enacted the Elementary and Secondary Education Act (ESEA) 

to expand educational opportunities, in the nation's schools* Title I of that 
2) 

Act. IS the cornerstone of federal aid to the nation's elementary and secondary 
.^^schoo.ls. With an appropriation of $2*735 billion in fiscal year 1978 --the 
largest of any federal elementary and secondary program-- Title I provides financial 
assistance to local school districts for compensatory education for educationally 
deprived children residing in areas having high concentrations of children from low- 
income tamilies. ^ 



Title I is not the only source of funds for compensatory education. Since 1963, 
when California enacted ^he first state compensatory education program, 17 of the 
states have initiated efforts to provide additional assistance for educationally dis- 
advantaged students.. In fiscal year 1978, states appropriated approximately $490 
million to support their own compensatory education pro^rams*^*^ 



1. P.L. 89-10 

2. ''Title of ESEA was originally desiinated 'Title II of P.L. 81-874 (1950) 
pertaining to federal aid to impacted areas. In January 1968, Congress 
redesignated the enabling legislation as Title I of ESEA. 

3. H.R. Rep. No. 95-1137, 95th Congress, 2d Session 4(1978) 

4* Title I also provides certain "set-aside** programs operated by state 
agencies, i.e., programs for handicapped children in state institu- 
tions, programs for neglected* and delinquent children, and programs 
for migratory children. The state operated programs are not dis- 
cussed in this paper. 

5. See National Institute of Education, State Compensatory Education Programs : 
A Supplemented" Report From the National institute of Education. 

. CDH£W/NIE 1978) 

r ■ » 

6. Id. 



In the past several years, considerable attention has focused on the relation- 
ship between Title I and state and local special programs, especially state and 
local compensatory education programs. States and local school districts -have " 
sought greater flexibility to design their own special programs free of unnecessary 
federal constraints. 

Several of the 17 states recently identified by the National Institute of 
Education as having enacted state compensatory education programs are considering 
modifying their existing structures. Other states, now lacking compensatory edu- 
cation programs, are considering the enactment of such legislation. 

It is critical that state and local policy makers, who are considering the 
enactment of state or local compensatory education programs, understand the precise, 
legal constraints contained in the Title I statute.. Stated want to develop policies 
that comply with Title I rules and, in particular, do not want to develop state 
policies based on mistaken assumptions about what cotistitutes a violation of Title !• 

The National Institute of Education, in one of its Congressionally mandated 
reports to Congress concerning compensatory education programs, recently found that 
> although the Title I requirements in the statute and reflations are generally 
necessary , consistent , and flexible , these requirements are not sufficiently clear 
and specific to guide the administrators 'of the program in the ^plication of 
particular standards to day-to-day situations.',-* This lack of^ clarity increaf 
the likelihood that statue and local policy maicers, not unders\tandi^ 
expected of them, (1) will include provisions in state and locai^pecial 
that violate'^the Title I rules or (2) will pursue overly restrictive policies no t 
required by federal law. 



7. See Mational Institute of Education, Administration of Compensatory 

Education: A Report From The National Institute of Education > Chapter V. 
(DHEW/NIE 1977) 
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In recognition of these important findings, Congress in the Education Amend- 
ments of 1978, both clarified provisions applicable to special state and local 
programs and increased the flexibility available to state and local policy makers 
with respect to the design of such programs. 

The National Institute of Education reports and interviews with state and 

local policy makers from around the country indicate that clarification of the 

Title I requirements in five fundamental areas will greatly enhance the development 

of new state and local special programs and the modification of existing programs in 

a manner that conforms to the Title I rules. The areas of inquiry are as follows. 

9) 

First, what are the basic requirements contained in the Title I legal framework 

applicable to programs operated by local school districts and why are the various 

r 

requirements necessary? Second, which state and local programs -qualify for special 
treatment under Title I? Third, what criteria must a program satisfy to qualify 
for extra Title I .funds under .the new special incentive grant provision? Fourth, how 
can a state or local special program be developed to expand, the number of children 
presently receiving compensatory education without running afoul of Tit 1 of. I require- 
ments? Fifth, how can Title I and state and local special programs be coordinated, 
without running afoul of Title I recordkeeping requirements? 



8. P.L. 95-561 (November 1, 1978). 

9. The term "Title I legal framework" means the rules governing the operation 
and administratioiTof Title I programs. The rules generally appear in the 
Tit^le I statute, the General Education Provisions Act, federal regulations, 
policy interpretations, and correspondence. ^, 

10. Special treatment is provided to certain state and local programs under the 
following Title I provisions: (1) the special incentive grant provision , 
(state compensatory education programs); (:) the provisions pertaining to 
the designation of school attendance areas and program participants (all 
state and local programs providing services of the same nature and scope 
as would otherwise be provided under Title I); (3) the comparability and 
excess costs provisions (state and local special programs and state phase- 
in prcgrams); (^J the supplement, not supplant provision (state and local 
• specie 1 programs) and the exemption thereto (state and local compensatory 
education programs); and (5) the recordkeeping provisions (state and local 
compensatory education programs identical to Title I). 
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The purpose of this paper is to address these five areas of inquiry. Underlying 
this paper is the belief that increased understanding of the Title I rules will help 
state andr local policy makers use the broad range of policy alternatives that comply 
with Title I. 

II. Organizations of the Paper 

The paper is divided into six chapters. Chapter I contains the introduction. 
Chapter II addresses the question: what are the basic requirements in the Title I 
legal framework applicable to programs operated by local school districts and why are 
the various requirements necessary. Chapter III addresses th^ question: which special 

state and local programs qualify for special treatment under Title I. Chapter IV . 

i 

addresses the question: what criteria must a program satisfy to qualify for extra 

Title I funds under the n^ special incentive grant provision. Chapter V addresses the 

\ 

question: how can a special state or local program be devei'oped that expands the 
number of children presently receiving special assistance without running afoul of the 
Title I requirements. Chapter VI addresses the question: how can Title I and state 
and local special programs be coordinated without running afoul of the Title I recofd- 
keeping requirement- 

Although the precise organisation of each chapter varies, Chapters II - VI, which 

address the five areas of ^nquiry^ identified by state and local policy makers, generally 

will be organized as follows: 

introduction and organization of the" chapter, 
the major points made in the chapter, 
a description of the applicable Title I pro- 
vj ' ons, and 
• an lalysis of the relationship between 
M Title I and special state and local programs, 
including the presentation of examples and 
acceptable and unacceptable models of 
compliance. 

III. Limitations of the Paper 

This paper is written without the benefit of the U.S. Office of Education's 
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regulatioTis implementing the Education :\mendments of 1978* We believe the lack of 
current /egulatio.ns should not be a significant drawback since the statutory pro- 
visions and the legislative history applicable to many areas covered in this paper 
are'' extremely specific. This is particularly true of provisions pertaining to state 
and local compensatory education programs. It is important to recognize, however, 
that the U.S. Office Of Education's interpretations in forthcoming regulations may . 
differ from our descriptions, which are based on the 1978 amendments to Title I and 
prior regulations* 

One area in which particular caution is warranted is the relationship between 
the Title I supplement, not sypplant provision and bilingual and special education 
programs. The question when, if ever, Title I funds may be used to pay for programs 
designed to provide equal opportunity for'limited English proficient students and 
handicapped students remains unresolved. This issue has been the subject of dis- 
cussion with the U. S. Office of Education and may be addressed in the forthcoming * 
Title I regulations. Because the question remains unresolved, it is not discussed in 
any detail in this paper. 

IV. Summary of Major Points Made'ln The Paper 

The following discussion sets forth the major points made in the paper addressing 
the five areas of inquiry identified by state and local policy makers. 

A. t What Are The Basic Local Educational Agency Title I Program Requirements 
And IVhy Are They Necessary ? 

f 

In the words of the statute, Title I funds must be used to expand and improve 
the educational programs for educationally deprived 'children residing in school atten- 
dence areas having hii;h concentrations of children from low- Income families . Title I. 
programs must be designed to meet the special educational needs of such children. 

ch of the above words and phrases from the statute has a special significance 
which forms the basis for a requirement or a series of requirements that school districts 



must satisfy to receive grants under Title !♦ ■ 

The basic program requirements: il) specify the class of intended bene- 
ficiaries educationally deprived children residing in low-income areas ( program 
focus); (2) specify the nature of Title I programs -- they must be designed to meet the 
special educational needs of such children (nature of program); (3) attempt to maximize 
the likelihood that Title I funds will be used effectively to meet the needs of such 
children by requiring that programs be properly designed and implemented ( program design 
and implementation jprovisions) and that funds be allocated only for programs intended to 
expand ajid improve the regular' program (funds allocation provisions ); and (4) provide a 
means for verifying fund and program accountability ( accountability provisio n) . . 

B. Which State Or Local Programs Qualify For Special Treatment Under Title I? 

The title I statute provides special treatment^^^ for three categories of state 
and local special programs: state and local compensatory education programs, bilingual 
programs, and special education programs. The statute also provides special treatment 
for state phase-in programs. 

H state or local program is considered a compensatory education program under 
TitlevI if it is similar to Title !• A' state or local program is considered similar to 
Title I if it satisfies the following criteria: 

i r. 

(1) all children participating in the program are educationally ^ 
deprived, 

(2) the program is based on performance objectives related to 
educational achievement and is evaluated in^ a manner consis- 
tent with those performance objectives, 

(3) the. program provides supplementary services designed to meet 
the special educational needs of the children who are partici- 
pating, 

(4) the school district keeps such records and ^f fords such access 
thereto as are necessary to assure correctness and verification 
of criteria (1) - (3), and 

(5) the state educatir *al agency monitors performance under the 
program to ensure that criteria (1) - (4) are met. 

The Title I statute does not contain a comprehensive definition of a "bilingual" 
program. The statute 'simply states that a bilingual program for children of limited 

11- Id. 
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English proficiency is considered a special program under Title I. For purposes 
of this paper, a bilingual program is a program that, at a minimum, ^ designed to 

/ • 

provide equal opportunity for limited-English proficient students/in accordance with 
the U. S. Supreme Court case of Lau v. Nichols, 414 U. S. 563 (1974) and Title VI 



of the Civil Rights Act of 1964. 

The Title I statute does not contain a comprehensive definition of a special 
education program. The statute simply states that a special education program for 
handicapped children or children with specific learning disabilities is considered 
A special program under Title I. For purposes of this pape'r, a special education 
program is a program designed, at a minimum, to provide equal opportunity for quali- 
fied handicapped persons in accordance with Section. 504 of t^he Rehabilitation Act 
of 1973* 

Tlie fourth category of program qualifying for special treatment under Title I 

is the state education program being phased into full operation ^vhich meets the 

following criteria: • ^ ' 

■ (1) the program is authori::ed and governed specifically by the provisions 
of State law; 

(2) the purpose of the program is to provide for the comprehensive and 
systematic restructuring of the total educational environment at the 
level. of the individua-1 school; ^ 

(3) the program is based on objectives, including but not limited to, 
performance objectives related to educational ac^hievement and is 
evaluated in a manner consistent with those objectives;. 

(4) parents and school staff are involved in comprehensive planning, 
implementation, and evaluation of the program;* 

(3) the program will benefit all children in a particular school or 
grade-spp.n within a school; ^ . . '^ 

(6) schools participating .in a program describe, in a school lev^l plan, 
program strategies for meeting the special educational needs of 
educationally deprived children; 

(7) the phase-in period of the program is not more than six school years, 
except that the phase- in period for a program commenced prior to the 
date of enactment of the Education Amendments of 19 /S shall bu deemed 
to begin on *the date of enactment of such Amendments;" 

(8) at all times during such phase-in period at least 50 percentimi of 
the schools participating in the program are the schools ser/ing 
project areas which have the greatest nimiber or concentrations of 
educationally deprived children or children from low-income families; 
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(9) State funds made available for the phase-in program will 

supplement, and not supplant, State and local funds which would 
in the absence of the phase- in program, have been provided 
for schools participating in such program; 

(10) the local educational agency is separately accountable for 
purposes of compliance with paragraphs (1) through (6), (8), 
and (9) of this subsection, to the State educational agency 
for any funds expended for such program; and 

(11) the local educational agencies carrying out the program ai" 
complying with paragraphs (1) through (6), (8), and (9.) ct-*d 
the State educational agency is complying with paragraph (10), 

The five major points made in the paper concerning the basic criteria state 
and Local programs must satisfy to quality for special treatment under Title I are 
jet out below. 

First, a state or local program need not be identical to Title I to qualify 
as a state or local compensatory education program under Title^ I it need only be 
similar to* Title 1- In order to be considered "similar" to Title I, the state or^ local 
program must satisfy criteria contained in the statute. In other words, the label 
adopted 'by the state or local educational agency describing its program is not 'deter- 
minative. Once it has been determined that a program qualifies for special treatment, 
the state educational agency must determine that the local educational agency is 
actually using the funds in accordance with the criteria.' 

Second^ a State or local compensatory education prograir that is similar to Title I 
can include the same exceptions from its requirements as are included in Title I and 
still retain its eligibility for special treatment: 

Third, where state legislation establishing a "special" program, i,e/, a program 
satisfying the applicable criteria, also authorizes other programs not satisfying such 
criteria, e, g. , a program providing extra security services to combat vandalism, 
only the special program meeting the Title I criteria is entitled to special treat- 
ment. Conversely, the fact that state legislation does more than establish a special 
program or a state phase-in program, does not "taint" the portions of the legislation 
establishing such programs and prevent their qualifying as special programs or 
state phase- in programs, 

22 
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Fourth, where a state enact,s multipurpose legislaWon establishing two special 
programs, e. g., a state ' compensatory education program and a bi lingual program, 
regulations adopted by the state may permit or encourage comprehensive planning 
designed to coordinate the two programs. However, methods for documenting the amount o 
of funds used under each program should be adopted. Tins is because all special 
programs do not qualify for the same special treatment, e. g. , only state compensatory 
education funds qualify for federal matching under the Title I special incentive 
grant program biling'ial, handicapped and phase-in funds are not to be included 
(see Chapter IV) . 

Fifth, if the school district actually design-s and then uses state general aid 
funds to support a compensatory education program similar to Title I, a bilingual 
education program, or a special education program, these- funds will be entitled 
to special treatment under Title I. 

C. \Vhat Criteria Must a Program Satisfy' to Qualify for Extra Title I Funds 
Under the New Special Incentive 'Grant Provision? 

The new special incentive grant provision provides an additional dollar under 
Title I to states for every two do|jlars of their own funds which they spend on state 
compensatory education programs satisfying the criteria described below. No state 
may receive a supplemental grant \^'hich exceeds 10 percent of the amount it would 
receive if the basic grant were fully funded. 

To qualify for a special incentive grant, a state must enact a state compe 
satory education program satisfying the following criteria: 

(1) All children participating in the program are , educationally 
deprived. 

(2) The program is basod on performance objectives related to 
educational achievement and is evaluated in a manner consis- 
tent with those performance objectives. 

(5) The program provides supplementary services designed to 

meet the special educational needs of the children who are 
participating. 

(•i) School districts receiving funds under the special incentive 
grant keep such records and afford access thereto as are 
necessary to assure the correctness and verification of 
criteria (1) - (3). 
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(5) The state educational agency monitors performance under the ' 
program to assure that the requirements of criteria (1)-(41 

are met. 

(6) Not less than 50 percent of the funds expended under the 
state compensatory education program in the year preceding 
the year in which it receives a payment under the. special 
incentive grant program must be expended in areas eligible 
for assistance under Title I. States must develop a system 
for demonstrating compliance with this criteria. 

o ■ 

Hie key points made in this paper concerning the special incentive grant provision 
are set forth below. 

First, a compensatory education program that is .'^similar to Title V does no^t 
automatically trigger additional funding under the special incentive grant provision. 
A program must be similar to Title I and meet two additional criteria: - (a) the program 
must be enacted by the state (local programs do not qualify); and (b) at least 50 
percent of the funds must be distributed in school attendance areas eligible for 
assistance under Title I. • . 

Second, funds provided under bilingual programs, special education programs, 
and state phase- in programs do not qualify a state for extra assistance. If a state 
enacts multipurpose legislation, only those funds used for state compensatory edu- 
cation programs may be counted. 

Tnird, additional Title I funds provided under the special incentive grant 
program must be used to pay for Title I program activities and ^can not be considered 
part of the state compensatory education program. 

D. Developing a State or Local Special Program that Expands the Number of 

Children Receiving Compensatory Education Services Without Running Afoul of 
Title I Rules 

From the point of view, of a state or local policy maker, the single most impor- 
tant issue in developing a state or local special program is how to expand the number 
of children receiving compensatory education services without running afoul of Title I 
rules. 

Six provisions of the Title I statute are relevant to this issue. These arei 
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(a)^he provision concerning the distribution of state aid; (b) the maintenance of 
effoft provision; (c) the comparability provisions; (d) the provisions for desig- 
nating Title I project areas; (e) the provisions ^or selecting Title I program parti- 
ipants; and (f) the supplement, not supplant provisions. 

\ Of the six, the most important is the supplement, not supplant provision pertaining 

\ 

to s^ate and local special programs. In general, this provision states that Title I 
funds\must supplement, not supplant the levef of state and local special program 
funds which, in the absence of Title I, would have been mad«e available to educationally 
deprived\child|;en, in the aggregate , residing in Title I eligible areas. 

The \^xisting Title I statute, as amended in 1978, contains three ba^ic policies 
copceming\the. distribution of state and local special funds. 

First, Title I neither requires nor encourages favoring educationally deprived 
children residing in low-income areas in the distribu^on of state and local special 
funds; the comparability provision, which did require such favoritism prior to 1974, 
is now neutral with regard to the distribution of special state and local funds. 
The supplement, not^upplant provision simply requires that such children, in the 
aggregate , receive their fair sh are of special state and local ^unds. The terms 
underlined in the previous sentence are designed to encourage states to provide 
supplementary services to the large numbers of educationally deprived children 
'residing in low-income areas who are presently eligible for but unserved by Title I 
because Title I is substantially underfunded and who could benefit ^T^om participation 
in a state or local special program. 

Second, once the low-income area's ''fair share of special state and local funds'' 
has been determined, the Title I legal framework does NOT require that children 
residing in low-income areas participating in state or local special programs also 
receive assistance under Title I - so long as children participating in the state or 
local special program, who would have participated in the Title I program receive 
services of the same nature and scone as thev would have received under Title I. 
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'In other words, it is generally NOT necessary to double fund a particular child who 
qualifies for assistance under a special state or local program as well as Title I 
("layering*' of funds is not required). \Vhat Title I requires is that educationally 
deprived children in the aggregate , who reside in Title I eligible areas receive 
their fair share of special state and^^al funds. The use of the phrase '' educationally 
deprived children in the aggregate" enables school districts to expand the number of 
children who will receive compensatory education through state and local programs to 
include children eligible for but unserved^b^ Title I as well as educationally 
deprived childrei^^ not residing in areas eligible for Title I. 

Third, when t^e combination of Title I and state or local compensatory e^ducation 

^ funds available in '^itle Ineligible areas reaches a specified level Congress viewed 
as approximating the level that would enable a school district to provide- a^ program 
bf sufficient size, ^ scope, and quality for aU_ educationally deprived children in aU 

/Title I eligible areas (K-l-) i a school district may use additional state and local 
funds to provide in the more affluent areas the same level of services provided in 
low-income areas. This is a limited exemption from the supplanting provision. 

> 

H. How To Coordinate Title I and State .And Local Special Programs Without 
Running Afoul of the Title I Recordkeeping Requirements 

The purpose of the recordkeeping requirement is to ensure fiscal accountability, 

i.e., to ensure that Title I funds are spent only for permissible purposes. Thus, the 

I. 

recordkeeping provisions do not create substantive requirements pertaining to fund dis- 
tribution or program design* 

The Title I statute e.xpressly permits the coordination of Title I and state 

o 

and local special programs. This means that the simultaneous use of funds under federal 
and state programs to finance identifiable portions of a single program are permitted. 
Furthermore, it is perfectly acceptable to pursue a comprehensive planning approach 
under which a plan is developed by a school district or a particular school within a 
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district explaining how all resources, including federal and state regular and 
categorical funds are to be used. It is also permissible for a state to develop a 
consolidated application, i.e., the design of a single application submitted by a 
school district to a state educational agency for approval for receipt of grants 
under Title I as well i.s special state sources, 

Although simultaneous use of federal and state funds, comprehensive planning, 
and consolidated applications are all acceptable under Title I, this does notj' mean 
that school districts are excused from complying with the recordkeeping requi^rements. 
The U. S. Office of Education has explained that the state educational agency must 
'still be able to determine that Title I funds^are "expehded for and only for" purposes 
which satisfy each and every Title I requirement. Chapter VI describes five models ^ 
for coordinating Title I and state and local special programs. 

The statute contains an exemption to the recordkeeping requirement where the 
school district operates a single compensatory education prbgram funded f.rom'Jitle I 
and a state and local compensatory education program meeting aU Title I requirements. 
Where the state or local program is identical to Title I and such fund^ are excluded 
in determining comparability, the local educational agency need not account for the 
Title I^funds separately, 

'To the extent a federal auditor finds that compensatory education funds^have 
been misspent or misapplied, the federal government can seek repayment in proportion 
to its 'contribution, 

0 
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I. Introduction 

Hie Title I legal framework reflects our federal system. The. federal government 
(the United States Office of Educdtion - OE) , the State Departments of Education (state 
educational agencies), and local school districts (local educational agencies) share 
responsibility for administering the Title I program. .^"^^ The primary functions per- 
formed by the U. S. Office of Education are to: 1) establish the rules under which 
the program is to operate, (2) distribute grants to state educational agencies, 
and (5) ensure that state educational agencies are propei^^ly and effj^ciently adminis- 

)^tering the Title I funds. : * . 

The priinary functions performed h.y state educational agencies include: (1) ex- 
plaining the applicable legal requirements to local school districts; (2) approving 
applications suomitted by local educational agencies; (3) distributing grants to ;r 
local educational agencies; and (4) properly and efficiently administering the program 
(including on-site, monitoring and auditing) to ensure that local educational agencies 
are complying with legal requirements. ^'^^ ^ ^ 
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12. The term "state educational agency^' (SEA) means "the officer or agency primarily 
res]5onsible for the state supervision of public elementary and secondary 
schools." Section 198(17) of Title I (20 U.S.C. 2854(17)). 

The term "iucal educational agency'* (LEA) means a "public board of education or 
other public authority legally constituted within a state for either administra- 
^tive control or direction of, or to perform a service function for, public 
elementary or secondary schools in a city, county, township, school district, or 
other' political subdivision of a state, or such combination of school districts 
or counties as are recognized in a state as an administrative agency for its 
public elementary or secondary schools" Section 198(10) of Title I (20 U.S.C. 
2854(10)). 

13. See Part D of Title.!, Sections lSl-188 (20 U.S.C. 2S31-2S38). See also Part C. 
of the General Education Provisions Act. (20 U.S.C. 1230 e t sog .) 

'l4. See^ Part C rtf Title I, Sections 1()1-174 (20 IJ.S.C. " 2801-2SM1 ; See .ils^-^ the General 
Education Provisions Act. 
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Finally, local educational agencies are responsible for designing programs and 
providing compensatory education services to th» intended benficiaries of the pro- 
gram, i, e., educationally deprived children residing in areas having high concen- 
trations of children from low-income families* 15) 

The purpose of this chapter is to describe: ' (') the categories of assistance 
provided to school districts under Title I, and C-) the requirements school districts 
must satisfy in order to receive' and retain such assistance. 
(. 

II. Categories of Assistance Provided to School Districts Under Title I 
A. Introduction 

There are three categories of grants to local school districts under Title I. 
The first category is the basic grant program , which provides assistance to all eli- 
gible school districts submitting acceptable applications to state educational 
agencies. The second category. is the concentration grant , which provides additional 
assistance to school districts in counties with especially high concentrations of 
children from low-income families. ^ The third category is the special incentive 
grant , which Ijprovides additional assistance to school districts in states that have 
enacted state! compensatory education programs. 18) 

This section will describe the three categories of assistance provided to school 

I" 

districts und^r Title I and the process used to distribute such assistance to the 

school districts. 

■ • i 

^ _ . 

See Subpajrt 3 of Part A of Title I, Sections 121-134 (20 U.S.C. 2731-2754). 
See also pie General Education Provisions Act. 

Subpart 1 of Part A of Title I, Sections 111-112 (20 U.S.C. 2711-2712). 
1^* Section 117 of Subpart 2 of Part A of Title I (20 U.S.C. 2722). 
13* Section 116 of Subpart 2 of Part A of Title I (20 U.S.C. 2721). 
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B. The Basic Grant Program 

the first and largest category ot* assistance provided to local school 

districts "under Title I is the basic grant. Since 1965, the year Title I was 

originally enacted, the amount of Title I funds provided under the basic grant 

program has been determined by a formula , which recognizes the number of school-age 

J 

children from low income families in each eligible school district in a state. Over 
time, the major changes to the formula have been in the definition of the term 
"school-age children from low-income families." 

C. Concentration Grants 

During its deliberations on Title I in 1978, Congress repeatedly heaJ^ 
testimony about the problems which urban and rural districts with high concentrations 
of poor children face in trying to support an adequate education program. - / 
Consequently, in 1978, Congress added the special concenti-ation grant provision, 
which provides additional assistance to school districts in counties with large 
concentrations of poor children, --"^ 

D. Special Incentive Grants 

Prior to the 1978 amendments to Title I, the statute contained an incentive 
provision, which was designed to reward states whose total tax effort for elementary 



19. Supra . , note 16. 

20. The maior changes to the basic grant progrcm are described in the Conference 
Report^, H.R. Rep. No. 95-1755, 95th Cong. 2d Sess. 253-254 (197S). 

21- Supra , , note 3 at page 18. 

22. Supra . , note 17. Eligibility for funds under the concentration .?rant program 
is based on the number or proportion (in relation to total population age 5-17) 
of Title I local educational agency basic grant ^'formula eligible population" 
(poverty plus AFDC plus foster and neglected/delinquent children! in the county 
in which a local educational agency is located. A local educational agency is 
eligible for a concentration grant if the number of such children in its county 
exceeds .^,000 or if the proportion exceeds 20 percent, for the preceding fiscal 
year. The new provision also guarantees each state at least one-quarter of one 
percent of the total funding of the concentration program. 
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and secondary education programs exceeded the national average. In 1978, Congress 
repealed this program because it did not generate significant incentives, ^'^^ 
In its place. Congress added a special incentive grant program designed to encourage 
states to enact and maintain state compensatory education programs. The House 
Committee on Education and Labor explained: , i 

' The Committee feels that an incentive program which encourages 
and rewards states for providing supplemental aid to Title I 

. would be more consistent with the goals of federal aid and 
would ^more directly insur;; that needy children receive adequate 
. s.ervices.^ 24) ^ 

The new special incentive grant program, when fully funded, would provide an 
additional dollar under Title I to a state for every two dollars a state spent on 
its state compensatory education program, No state could receive a supplemental 

grant which exceeds 10 percent of the amount it would receive if the basic grant 
program were fully funded. 

During its deliberations respecting the special incentive grant program, Congress 
expressed concern 'that only programs which are consistent with (not necessarily 
identical to) Title I be included in the incentive grant calculation* -^^^ Therefore, 
to qualify for a{ special incentive grant, a state compensatory education program 
must satisfy the folltfv^ng criteria: 

1. All children participating in the program are edu- 
cationally deprived. 

2* The program is based on performance objectives 

related to educational achievement and is evaluated 
in a manner consistent with those performance 
objectives, 

23, Supra , , note 3 at page 17-18, ' 

24, Id;^ 

25, Supra , , note 18. 

.26, Supra . , note 3 at page 18, 



S.^^'' Til e program provides supplementary services designed tOj 
meet the special educational needs of th^ children who 
ore participating. 
.. 4. School districts receiving funds under -the special 
incentive grant keep such records and afford access 
thereto as are necessary to assure the correctness and 
verification of criteria (1) - (3) . 

5, The State Department of Education monitors performance 
under the program to assure that the requirements of 
criteria (11 - (4) are met. 

6. Not less than 50 percent of the funds expended under the 
5tate compensatory education program in the year pre- 
ceding the year in. which it receives a payment under the 
speaial^ incentive grant program must be expended in ^ 
a^eas eligible for assistance under Title I. States 
must develop a system for demonstrating compel iance with 
this criteria. 27) 

E. Processes for Distribtiting Title I Assistance to School Districts 

1 . Distribution of Assistance under the Basic Hrant and' Special Incentiv e 
Grant Programs 

Title I authorizes the Commissioner to make payments to state educationaT 
agencies for '^grants made on the basis of^ e ntitlements created under this Title.** 
T\\e Commissioner determines school districts maximum grants under the basic grant 
and' special incentive grant programs, based on the number of children from low- 
income families residing in each sctiool district * Vhere satisfactory data... are 
available .*' - » . 

The Title I statute includes 'the proviso "where satisfactory data... are available" 
because low-income data are available for the entire nations only at the .county level . 
Thus, when the county and the school system's boundaries are coterminous, the entitle- 
ment is determined directly by the Commissioner through the Department of Commerce. -^^^ 
However, where the local educational agency's boundaries are not coterminous with 
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the county's boundaries, the Conunissioner determines the "county allocation and the 
State educational agency is delegated the responsibility of apportioning grants 
among the school districts in the county. This process is referred to as sub- 
allocation or sub-county allocation. The National Institute of Education found that 

nationally 73 percent of Title I grants to school districts are subject to the sub- 

311 

county allocation procedure, ^ ... 

■) 

In general, the state educational agency must sub-allocate the county grants 
among eligible local education agencies based on criteri?. prescribed by the Com- 
missioner and set out in the Title I regulations. 

Under the regulations,^^^ certain funds from the county aggregate amount must 
first be sub-allocated among the local educational agencies within the county based 
on the proportion of children, aged 5-17, living in institutions for neglected children. 
The remainder of the county grant is then allocated on the basis of the current . 
distribution in the county of children, aged 5 to 17, from ^w-income families (using 

a poverty level selected by the state educational agency consistent with the purposes - 

^ 34) 
of Title I) as determined on the basis of the best available data. Acceptable 

data include (1) 1970 census data on the number of children from low-income families 

and (2) AFDC data. Other types of data must be approved by the Commissioner before 

use by the state ■ educational agency. 

To the extent a school district is located in more than one County, the maximum 

grant for such local educational agency is the sum of, its, allocations from the aggregate 



31. Supra . , note 3 at page 11. 

32. Section lllCa)C2)(B) of Title I (20 U.S.C. 2711(a)(2)(B)) 

33. ;45 C..F.R. § 116a. 5(b) (1977) . 

34. 45 (5^.R. § 116a. 5(c) (1977) . 

35. Id. 



ERIC / 



grants of the counties in which the local educational agency is located. 
In cases in which two or more local educational agencies have responsibility for 
different groups of children in a district or serve school districts which overlap, 
the state educational agency may allocate grartts among such local educational 
agencies "in such manner as it determines will best carry out the purposes for 
which the grants under Title I are made available, ""^^^ 

In any state in which a large number of local educational agencies overlap 

I- 

county boundaries, the state educational agency may apply to the Commissioner for 

authority to make allocations directly to local educational agencies and ignore the 

38) 

county allocations. The limitations in this provision are that: (1) the Commissioner 
may only give this authority to a state for one year at a time; (2) the factors used 
by the state in making its allocation must be the same as those used in Title I; and 

(3) there is an appeals process so that dissatisfied local educational agencies can 

391 

have a review of their allocations by the Commissioner. ^ 

Once state entitlements' are determined, the Commissioner must pay each state -the 

amount which it is eligible to receive underTitle I."^^^ Where the sums appropriated 

by Congress are not sufficient to meet the total state entitlements as determined by 

the Commissioner, the amounts which states are eligible to receive are determined by 

411 

ratable reduction to the ext"fent necessary. However, no payments may be made to a 
state which has taken into consideration payments under Title I in determining the 

eligibility of a local educational agency in that state for state aid.^^^ 

y ' 

36. 45 C.F.R. § 116a. 6(1977) . ' ■ 

37. 45 C.F.R. § 116a. 7(1977) . • 

38. Section 111(2)(3)(C) of Title I (20 U.S.C. 2711 (a) (3) (C) ) . 

39. Supra . , note 3 at page 12 - 

40. Section 191 of Title'(20 U.S.C. 2841); See also 45 C.F.R. § 116.17(1977). 

41. Section 193(a) of Title I (20 U.S.C. 2843(a)): See also 45 C.F.R. § 116a. 9(1977) . 

42. Section 't74 of Title I (20 U.S.C. 2824); See also ^ C.F.R. § 116.18 (1977). 
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The above determinations can be modified if a school district's allocation, as 
determined by the above figures, would be less than 85 percent of its allocation for the. 
preceding fiscal year. In ttiis case, the allocation for that district must be raised 
to 85 percent by proportionately reducing the allocations of the remaining local educa- 
tional agencies within the county. "^^^ This provision is commonly referred to as the 
'•holii harmless provision." From the funds paid to it under the above paragraphs, each 
state educational agency then distributes' to each eligible local educational. agency of 
the state, which has submitted an application approved by the SEA, the amount for which 

' such application has Been approved not to exceed the amount of the local educational 

441 

agencies entitlement. ' 

In addition to this initial grant distribution, the state educational agency is also 

responsible for reallocating unused Title I funds, e.g., where a school district has, not 

t 

V ' 

submitted an application. The reallocation of such funds must be made to those local 
educational agencies which have the greatest need , caused by inequities or hardships 
resulting from the Title I funding formula, e.g., population shifts or changing economic 
canditions.*^^^^ 

If excess Title I funds remain after this initial state educational agency reallo- 
cation, then the Commissioner is authorized to reallocate these excesr amounts to local 
educational agencies in other state^s, the District of Columbia or Puerto Rico, which have 
the greatest need. The total amount reallocated may not exceed the maximum grant 
authorized. '^^'^ ' 

471 

In accordance with section 412 (b) of the General Education Provisions Act local 
educational agencies may carry over Title I funds not obligated in the current fiscal 
year to the succeeding fiscal year. 



43. Supra . , note 4. 

44. Section 192 o.f Title I (20 U.S.C. 2842). 

45. Section 193(b) of Title I (20 U.S.C. 2343(b)). Se e also 45 C.F.R., § 116a .!!( 1977) 

46. 43 C.F.R. § 116a. 11(a) (3) (1977). 

47. 20 U.S.C. 1225(b) . 
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2. Distribution of Concentration Grants 

Funds made available under the concentration errant provision are 
allocated by the State Department o? Education among the several local school districts 
that lie, in^whole or in part, within a county with expecially high concentrations of 
children from low- income families,.'^^) The State Department of Education must allocate 
such grants in accordance with regulations established by the U. S. Commissioner of 
Education. 

Once conce.ntration grants are allocated to counties, two different suballocations 
are used, depending on, the concentrations of poor children in each local educational 
agency in the county. School districts with 20 percent or more poor children receive • 
concentration grants in proportion to the distribution rf the regular Title I grants 
for these districts. A schopl district" with fewer than 20 percent of such poor 
.students, receives a smaller proportion of concentration funds determined by dividing 
its percentage of 'Title I children by 20. 

III. Overview of the Xocal Educational Agency Program Requirements 
A. Introduction 

The previous section of this chapter explained that under the Title I 
legislation, the Commissioner of Education makes payments to state educational agencies 
"on the basis of entitlements/' Once a state eelucational agency is notified of its 
total allocation for each county, it distributes the funds to those school districts 
submitting applications approved by the state educational agency. 

Each application submitted by a local educational agency to a state educational 
agency for appro'val ^Bust contain a description of the programs to be conducted during 
a predetermined period (not to exceed three years) and include specific assurances 
that it will comply with particular Title I requirements . -^-^^ Tlie piirpose of this 
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-iS* Supr3 ^ note 17. See als o supra. , no 
, 49. Section 121 of Title I (20 U.S.C. 2^7^} , 
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section of the chapter is to describe the major requirements local education ^agencies 
must satisfy in order to receive assistance under Title I. 

B. Basis for the LEA Program Requirements^ ^^ 

In enacting Title I, Congress made the following declaration of policy: 

In recognition of the special educational needs of children 
of low- income families and the impact that concentrations of ' 
low-income families have on the ability of local educational 
agencies* to support adequate educational programs, the Congress 
hereby declares it to. be the policy o^ the United States to 
provide financial assistance to local educational agencies 
servin:g areas with concentrations of children from low- income 
families to expand and improve their educational projjrams 
by various means which contribute particularly to meeting the 
special educational needs of educationally deprived children . 
^ TEmphasis added.) 51) 

Thus, in the words of the Title I statute, funds provided under Title I 
must be used to expand and improve the educational .programs for educationally deprived 
children in school attendance areas having high concentrations of children from low - 
income families. . Title I p rograms must be designed to meet the special educational 
needs of such children. ''•^ ^ 

Each of, the above words ai.J phrases from the statute hLs a special signi- 
ficance which fonus the basis for a requirement or series of requirements that local 
educational agencies must satisfy to receive grants under Title !• 

The basic local educational agency program requirements: 

CD specify the class of intended beneficiaries -- educationally 
deprived 'chi Idren residing in low-income areas ( program focus ) : 

(2) specify the nature of Title I programs thev must be designed 
to meet the special educational needs of such children ( nature ' 
of program) ; 

(3) attempt to maximize the likelihood that Title I funds will be 
used effectively to meet the needs of such children by requiring 
that programs be properly designed and implemented ( program 
design and implementation provisions ) and that funds be 



j*"^. Thi': secti6n of the paper is based on pages 18-36 of a book, prepared by Silverstein, 
(et al^ entitled, A Description of the Title I, ESEA Legil Framework {October 1977). 
The book was prepared under contract with the National Institute of Education. 

51. Section 101 of Title I (20 U.S.C. 2701). ^ • 

52. Id.; Section 124 of Title I (20 U.S.C. 2734). 
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allocated only for programs intended to expand and improve 
the regular program ( funds allocation^provisions ) ; and 
(4) provide a means for verifying fund and program accountability 
( accountability provision) • 

C. Program Focus ;^ 
1. Introduction ■ ./ 

Congress recognized that federal appropriations of Title I funds would 
generally not be sufficient to serve all. educationally deprived children in a 
school district. To prevent dilution of Title I funds, Congress decided to con- 
centrate these limited resources on educationally deprived children in greatest 
nieed of assistance residing in areas having the highest concentrqitions of children 
from low-income families. The following discussion outlines the ^general rules . 
contained in the Title I statute for (a) designating projects are^s and (b) selecting 
children to participate in Title I prograjns. 

2.. Designating Title I Project Areas 

Introduction The Title I statite and regulations give school 
districts considerable flexibility in determining which schools will provide Title I 
services. ^"^^ The legal framework contains only two basic requirements pertaining 
to the designation of Title I project areas. The first requirement is that schools 
identified as eligible must have high concentrations of children from low-income 
'families. The second requirement is that from among these eligible schools, district 
must target funds in areas which have the highest incidence of children from low- 
income families. 

The following discussion explains these general rules in greater 
detail and the various exceptions to these rules contained in the statute and 
regulations. 



53. Supra . , note 3 at page 20. 
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b. General Rules Concerning School Attendance Area Eligibility 
The Title I legislation provides that a school attendance area is 

generally eligible for assistance under Title I if it has a high concentration of 

children from low-income familie s > 

55] ' 

According to the existing regulations issued by the U.S. Office 
of Education, the local educational agency may use either of two basic methods for 
determining which school attendance areas within a district are considered as ''having 
high concentrations of children from low-income families/' Under the first method, 
only those school attendance areas with a percentage of children from low- income 
families as high as the district-wide average are eligible to participate in Title I 
programs (''percentage method"). Under the second method, only those school attend- 
ance areas in which the number of such chilaren is as large as the average number 
of such children. per attendance area in the district are eligible ("numerical method"). 

The regulations permit a local educational agency to have some areas 
ranked on one basis and some on the other. However, if a combination of the methods 

is used, "the number of attendance areas actually designated may not exceed the 

number of such areas that could be so designated if only one such method had been 
used."^^^ ' 

In addition to the general standard described above for determining . 
•which areas are eligible for assistance under Title I, the statute provides that 
subject, to the condition described in the next sentence, a school district may 
designate any area in which at least 25 percent of the children are from low-income 
families as an eligible area, even if the district-wide average is substantially 
higher. A school district can take advantage of the 25 percent alternative if it 



54. Section 122(a)(1) of Title I (20 U.S.C. 2732(a)(1)). 

55. 45 C.F.R.§ 116a. 20(b) (2) and (3) (1977). 

56. 45 C.F.R.§ 116a. 20(b) (4) (1977) 

57. Supra . , note 54. 
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can demonstrate that each area which received assistance in the preceding /ear 
under Title I and under a state compensatory education program, continue to receive, 
at a minimum, the same amount of funds it received in the preceding year* 

Tlie 25 percent provision permits school districts to designate 
certain areas, which are below the district -wide average but which have a relatively 
high concentration of low-income children, as »!].igible areas. It is used primarily 
in districts with especially high concentrations of children from low-income 
families residing in many areas of the district* 

c . Exceptions to the General Rules for Determining School Attendance 
Area Eligibility -- In addition to the general methods described above for determining 
school attendance area eligibility, a local educational agency may also use other 
methods for determining area eligibility* These exceptions in the law include ' 
(1) the educational deprivation option, (2) the formerly eligible except ion^ (3) the 

enrollment option, and (4) the no-wide variance option. 

581 

(i) The Educational Deprivation Option ^ -- At the hearings held in 

1977-1978 concerning the reauthorization of Title I, several perscns testified that 

the general rules concerning the selection of eligible area prohibit school districts 

from orving areas with extremely high concentrations of educationally deprived 

children but which do not include high concentrat ion:i of children from low-income 

families. The 1978 amendments address /ds exceptional situation. Congressman 

Perkins, Chairman of the Conference v -'.-lU'jtee, explained the purpose and meaning ' 

of the provision on the House floor. 

The conference report has also eased somewhat 
the requirements for choosing Title I schools 
within school districts in order to include 
those schools which are not ranked as poor 
schools but which have high numbers or proportions 
of educationally disadvantaged children. 



58. Section 122rajr2) of Title I (20 U.S.C. 2752(a)(21). 
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' ! The purpose of this limited amendment is 
to permit school districts to substitute 

' one Qr two schools with large numbers of - 

educationally disadvantaged children for 
poo^r schoo^ls which do not have nearly as 
many educationally disadvantaged^children. 
School districts may only avail themselves 
' • of this option, pursuant to the regulations 

^ of the Commissioner, if the district-wide 

parent advisory council has approved and if 
the state^ educational agency has determined 
that the use of this optidn will. not . ^ 

. substantially impair the provision of 
V compensatory education services to educa- 

tionally deprived low-income children. 

H 

In addition, the statute provides that in the. event a school district 
chooses to exercise the option, the total number of areas deemed eligible may not 
exceed the total number of areas eligible using Low-income data* 

(ii) The Formerly Eligible Provision^ ^^ -- In order to provide a 
degree of continuity, a second provision prevents a formerly eligible school from 
losing its eligibility because of a change in its ranking. Prior to 1974, a school 
attendance area which was designated as a project area for a particular year could 
not continue to be designated as a project area during the next year if it failed 
to meet the general school attendance area eligibility requirements d<jscribed supra . 
The Education Amendments of 197^ provided that an eligible attendance area which 
has been selected as a project area may continue to be eligible to be designated as 
a proj*ect area for at least two additional years. 

V 

(iii) The Enrollment Option^ ^^ -- Under certain conditions, a local 
educational agency may provide Title I services to certain public schpols in 



59. Cong. Record H13465 (daily ed. October^ 14, 1978). 

60. Section 122(c) of Ti"^e I (20 U.S.C. 2732(c)). 

61. Section 122(b) of Title I (20 U.S.C. 2732(b)). 



ineligible school* attendanco areas . Under the education Amendments of 1974, a 
local educational agency may, '*at its discretion", use Title I funds for educationally 
deprived children attending a school not located in an eligible school attendance 
area if '^the proportion of children in actual average daily attendance from low- 
income families is substantially the same as the proportion of such children" in 
an eligible attendance area. 

The regulations implement this statutory provision by providing 
a standard to determin^^ when this "enrollment option" may be used by a local • 
educational agency. Title I services may be provided to public schools in non- 
qualifying school attendance areas "if the percentage or number of children from 
.low-income families in average daily attendance at that school is at least as high • 
as the district-wide average percentage or number required" for eligibility on an 
attendance area basis in accordance with the general school attendance area .^ules 
described earlier. 

(iv) No-wide Variances Exception to General School Attendance Area 
Area Eligibility Requirements^ ^-^ The fourth exception is commonly referred to as 
the "no-wide variance" provision. The no-wide variances exception reflects^ the 
fact that if all school attendance areas have approximately the same incidence of 
poverty, the poverty criterion will be of little value in determining which areas 
have the highest incidence of educational deprivation. The regulations proviae 
that "if there is no-wide variance in the concentrations of children from low- 
income families among the several school attendance areas in a scliool district, the 
whole of that school district may at trhe option of the local educational ai;ency 



62. 45 C.F.R. 9 116a. (h) ( IQT"! . 
CS. 45 C.F.R. 9 116a.:0(d) ( 19"7) . 
b4. Id. 
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be regarded as a project area." The regulations^^-* contain an objective standard 
for determining when a "no-wide variance" situation exists. The local educational 
agency may make such a determination "only if the variation between the areas with 
the highest and the lowest percentage of such children is not more than one lird 
of the average percentage of children from low-income families in the district as 
a whole." • ' 

d. General Rule for Targeting School Attendance Areas -- In school 
districts in which it is not possible to serve all educationally deprived children 
in all eligible attendance areas, the law includes specific rules for selecting the 
areas which are to receive special assistance under Title I. This section explains 
the rules for making this selection, which is referred to as "targeting" school 

attendance areas. 

The general rule concerning the targeting of project areas from 
among eligible areas is commonly referred to as the " no-skip" provision . ^^-^ This 
provision generally states that a local educational agency may not designate a 
school attendance area as a project area unless all attendance areas with a higher 
percentage or number of children from low-income families have been so designated. 
There are three exceptions to this general principle. These exceptions are 
described below. 



65. ' Id, 

66. Section 122(a) (1) iof title I (20 U.S.C. 2732(a)(1)). 



32 

e. Exceptions to the General Rules Concerning the Targeting 

IT 

of School Attendance Areas 

( i ) Substantially Higher Incidence of Educational Deprivation 

in Lower Ranked Schools First, a local educational agency may skip a higher 

ranked School if a lower ranked school has a " substantial ly '^ higher incidence of 
educational deprivation. 

Under the circumstances described above, the regulations provide 
that a "skipped school" may not be included in the non-project area average for 
pui^oses of computing comparability and;,>h^"^cal educational agency must in* fact 
demonstrate that the skipped,,,.sehobl is comparable to the non-project area school 
average •^'^'^ If a state educational agency does not first make this required 
determination , then it cannot approve such a local educational agency request for 
an exception, 

(ii) Schools Deemed Eligible in^ Accordance with the Formerly Eligible 
Rule^ ^^ -- Earlier^ in this section, the "formerly eligible" exception to the general 
eligibility rules was described. This exception also serves as an exception to^the 
targeting requirements. Thus, a school previously designated as a project area 
school may continue to be so designated for an additional two years even if it is 

no longer one of the highest ranked schools. 

(iii) Schools Receiving the Same Nature and Scope of Services fro m 
Non-Federal 'Sources as Would Otherwise be Provided Under Title I^ ^^ -- Finally, a 
local educational agency may skip a high ranked school attendance area if it iias 

67. Section 122(:d) of Title I (20 U.S.C. 2:32(d)). 

68. 4S C.F.R. § l.JlGa. 20(c) (2) (1977) . See also supra . , note Sat page 21. 

69. Supra . , note 60. 

70. Section 122re) of Title I (20 U.S.C. 2732(e)}. 
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be$h designated to receive, through the use of funds from non-federal sources, e.g., 
state compensatory education funds services of the same nature and scope as those 
that would otherwise be provided under Title I. In other^words, a school district 
is not required to provide Title I funds in the highest ranked schools if services 
provided to' children with state and. loc^l funds in those schools are of -the same 
nature and scope as would otherwise be provided under Title I. 

This provision ''frees up'' Title I funds to be used in other eligible 
but unserved areas. 

■IVhenever children residing in Title I eligible areas and attending 
private elementary and secondary schools are ineligible for services from non- 
federal sources, such children must be selected for Title I programs without 

711 

regard to the provisions of this exemption. Regulations issued by the 

Commissioner must provide, at a minimum, that school districts must demonstrate 

72) 

comparability in schools which are skipped. 

f. Separate Rankings For Grade Spans '^'^^ The regulations authorize 
f he use of separate rankings by grade span in applying the general school attendance 
area eligibility rules and the relevant exceptions,' i.e.,' the educational deprivation 
option, the no-wide variance rules, the 25 percent rule, the formerly eligible pro- 
vision, the enrollment option, and the general targeting rules and the relevant 
exceptions, i.e., serving schools with a lower incidence of poverty but a substantially 
higher incidence of educational deprivation, schools qualifying under the formerly 
eligible rule, and schools receiving, the same nature and scope of services from 
non-federal compensatory education programs. 

71. Id^. See also supra . , note 20 at pages 255 and 261. 

72. Supra . , note 3 at page 22. 

73. 45 C.FlR. § 116a.20(b)(5)(1977). 
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the regulations'**^ also specify that the grade span groupings used 
•for purposes of making school attendance area eligibility and targeting decisions 
must be the same groups used by the local educational agency for purposes of 
reporting comparability. 

^ 9 

3, Eligibility and Targeting of Children Requirements 

a. Introduction The eligibility of school districts and school 
attendance artgas to participate in programs under Title I is generally based on 
economic criteria, i.e., the number of children from low-income families residing 
in a school district and in a school attendance area, respectively. However, the 
purpose of Title I, as set forth in the legislation, -is to provide financial 
assistance to local educational agencies lo meet the special educational needs of 
educationally deprived children who reside in low-income areas . Therefore , the 
statute provides that after project areas have* been chosen, educational deprivation 
and not economic deprivation is the sole criterion for determining which students 
are eligible to participate in Title I programs and for selecting from among the 
eligible children, which children are actually to participate in programs under 
Title I.'*^^ 

According to the statute, the children selected to actually participate 
in a Title I program, generally mu.-^t be nhose who are *'in greatest need of 
assistance. 

In other words, there are three basic criteria (subject to certain 
exceptions described below) a child must meet to be selected for participation in 
a Title I program. First, the child must reside in a project area. Second, the 



74. Id^. 

75. Section KSfaj of Title I ('20 U.S.C. 2733(aj). 

76. Id. 




child must be educationally deprived,- regardless of the wealth of the child's 

family. Third, the child must be in greatest need of assistance. 

The first criteria, i.e., the child must reside in a project area, 

was fully described in a previous section. The purpose of this section is to 

explain the rules relating to the second cri^teria (the definition of the phrase 

"educationally deprived children'') and the third criteria (determining \ ich 

children are in "greatest need of assistance"). 

b. The Term "Educationally Deprived^ ' The term "educationally , 

77) 

deprived children" is defined in the Title I regulations to mean "(1) children 
who have need for special educational assistance in order that their level of 
educational attainment may be raised to that appropriate for children of their 
age and (2) children who are handicapped". " 

t There are two-^ important points about this definition requiring 
special emphasis. First, in order to be eligible, children must "have a need for 
special educational assistance in order that their level of educational attainment 
may be raised to that appropriate for children of their age." Tlius, children who 
are poor or who are culturally, racially, or linguistically isolated from the 
community at large but who do not s,atisfy the criteria pertaining to educational 
deprivation are not eligible for assistance under Title I. 

Second, the regulations reiterate a point which may now be clear; 
although school attendance areas are selected on the basis of economic criteria, 
children residing in project areas are selected on the basis of educational 
deprivation, irrespective of the wealth of their parents. Specifically, the 
regulations^^^ provide that "a child may not be excluded from participating in a 
project because he or she is not from a low-income family...." 

77. 45 C.F.R. § 116a. 2(1977). 

78. 45 C.F.R § 116a.21(e)(1977). 
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1 c • General Rules Concerning the Targeting of Program Participants - - ■ 
Since Title I has never been fully funded b/^'Congress , i,c is generally^ the case 

that a local educational agency will be unable to serve all educationally lieprived* 

fi 

children residing in low-income areas. Therefore, the local educational agency 
must select, from among all eligible children, those'who will actually participate 
in the Title I program. The decision to select or "target'* such children involves 
two steps. ' . . 

First, a local educational agency must select,* based on a review of 
existing data on the performance in the agency's b^^sic programs of instruction,' ^ 
the age or grade levels at which it will operate the Title I project (or projects). 
For example, the local educational agency may choosy to serve only those children 

in grades 7-12. Tl\e House Report clearly indicates that Title I is not ^ a program. 

' 801 
solely for elementary school children 

Second, the. local educational agency must determine the children 

within these groups that will be selected to participate in the Title I program. 

.The children -selected must be educationally deprived children in each group that 

81) 

are in greatest need of special assistance, i.e., *thest behind grade level, 
d. Exceptions to the Child Targeting Provisions 
(i) Ta rgeting Prior Participants The law' specities. one 
'situation in which a lotal educational agency may , at its discretion, target 
children who are not presently "in greatest need" of assistance. Three criteria 
must be met before a local educational agency may select such children to participate 
in the Title I program. Such children must (1) reside in the project area. 



79. Supra . , note 3 at page 24; 3ee aluo 45 C.F,R. § 1 16a, 2 1 fa) ( 1977) 

80. Id. Jt page 2b. 

SI. Kl,. at page 24; See also 4 5 C.F.R. S 116a . 2Ua) ( 1977) . 

82. Section 125(b) of Title t ;20 U.S.C. 2733fb)). 
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(2) have participated in a project con4ucted in a previous year, i.e., identified 
as being ''in greatest need*' during a previous year, and (3) still be educationally 
deprived, i.e., still be performing below the. level appropriate for their age level. 

(ii) Continuation of Eligibility for Children Transferred to 
Ineligible Areas in the Same Year^ ^^ This exception provides that children who 
were properly enrolled in a Title I program at the beginning of a school year but 
who have been transferred in mid-year to a nonparticipating school prior to com- 
pletion of the program may continue, for the duration of the year, to receive 
Title I services. The purpose of this special eligibility is to minimize dis- 
ruption of the educational program for children changing schools in accordanc^e 

with a mixl-year desegregation arder or.due, perhaps, to a fire or other natural. 
841 

disaster. ^ After that year', children must either reside in a project area or 
attend a project school to be eligible. ^^-^ ^} 

(iii) Skipping Children Receiving Services of the Same Nature 
and Scope from Non-Federal Sources In order " to' permit maximum coordination 
between federal and state prqgrams and expand the number of children receiving 
compensatory assistance, the law provides that a school district may skip children 

in greatest need of assistance residing in Title I eligible areas if they are 

I* 

receiving from non-federai sources, e.g., state compensatory education programs, 
services of the same nature and scope as would otherwise have been provided under * 
Title I. This exemption frees up Title I funds for use in meeting the needs of 
eligible but unserved educationally deprived children residing in Title I 
eligible areas. 



83. Section 123(c) of Title I (20 U.S.C. 2733(c)). 

84. Supra . , note 3 at page 2. . 

85. Ld. 

86. Section 123(d) of Title I (20 U.S.C. 2733(d)). 
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D . Nature of ProgTam * " ^ ' 

The Title I legal framework retjuires that funds be used-to meet the 

/ • 

special educational needs of educationally deprived children residing in low- 
income areas. The structure ensures that the focus of programs^be educational 
although ,the legal framework clearly permits the use of 'Title I funds to pay for 
'^auxiliary services", e,g., '^health" or "welfare'' services to tiie extent such 
\ services are unavailable under pther programs and support an educational^ objective. 
Hfe^wever, requirements prevent Title I from being recast as a health or welfare 



pro^im.^^^ 



' E. \ Program Design and -Implementation and Parent Involvement 

\ ' ' . 891 

In order to ensure that Title I programs are " designed" to meet the 

special educational needs of educationally deprived children in low- income areas, 

the regulations ^require a local educational agency demonstrate in its application 

for Title I funds that (a) it has undertaken a comprehensive assessment of the 

90) 

special needs of the eligible children ( needs assessment )-; (b), it has described 

the objectives of the projects irl relation to the special needs identified in the 

91) 

needs 'assessment ( program objectives) ; (c) it has designed ^ts. program m q 

92) 

accordance with the objectives of the project ( program design) ; * (d) it has 

concentrated funds on a limited number of programs and projects, thereby increasing 

' 95) 
the likelihood of success in meeting the objectives of the project ( con^centration ) ; 



87. Section 124(a) of Title I (20 U.S.C. 2734(a)3. 

88. Section 124rf)(2) of Title I (20 U.S.C. 2734(f) (2)) 
• 89 Sunra. , note 87 

90. Section 124.(b) of Title I (20 U.S.C. 2734(b)). 

91 Supra . , note 3 at pages 24-2'5. 

'92. Id. 

93. Section 124(d) of Title I (20 U.S.C. 2:'34fd)). 
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(e) it has allocated Title I funds among project schools on the basis of the 

" - * . ' " ' 94) 

numbers and "needs of pi/ogram 'participants ( distribution of funds ); (f) it will 

evaluate the projects to determine whether the objectives of the project have been 
met ( evaluation) (g) it has coordinated efforts with other agencies concerned 
with the same target population (coordination) . (h) it has disseminated infor- 
mation concerning effective teaching strategies -and techniques to Title I teachers 
( information dissemination) (i) it has involved parents, teachers, and school 
board members in the planning and evaluation of Title I programs ( constituent 
involvement) (j) it has given du^ consideration to the inclusion of components 
designed to sustain the achievement of students beyond the school year, e.g., 
summ.eV pro-^rams ( s^ustaining gains) (k) for programs using aides, it has developed 
a coordinated training program ( training of aides) (1) it has involved parents 

in the planning,, implementation and evaluation of programs ( parent involvement) ; ^^^-^ 

and (m) it has made provision for the equitable participation of educationally de- 

102) 

prived children enrolled in private schools ( private schools) . 

•> • . • ■ — ■ 

More specifically^ the needs assessment requirement serves three purposes. 

First, absent a' comprehensive assessment of children's needs, certain children .residing 

in low-income areas who are in 'need of special assistance might be misused; and • 

i . •■ ■ ■ . . 

94. Section 124(e) of Title I.»(20 U.S.C. 2734(e)). 

°95. Section^24(g) of Title I (20 U.S.C. 2734(g)). 

96. Section 124(f) of Title I (20 U.S.C. 2734(f)). I 

97. Section 124(h) of Title, I (20 U.S.C. 2734(h)). 

%. Sections 124(i) and (j) of Title I (20 U.S.C. 2734(i) and (j)). 

* •* 

( * 

99. Section 124(k) of Title I (20 U.a.C. 2734(k)). 

100. Section 124(1) of Title I (20 U.S.C 2734(1)). 

101. Section 125 of Title I (20 U.S.C 2735). 

102. Section 130 of Title I (20 U.S.C. 2740). 
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parents of other children having less need for special assistance might 
successfully lobby for inclusion of their children in the Title I program. The 
needs .assessment requirement enables local educational agencies to resist such 
pressures. Second, if it were not required to conduct a needs assessment, a 
local educational agency could use Title I funds *to meet low-priority needs 
rather than the most . pressing needs. Third, a needs assessment increases the 
likelihood that the educational strategies chosen will be effective. Knowledge 
of the specific needs .of the children to be served' is essential to the development 
of effective educational strategies addressing those .needs. 

Specific identification of program objectives establishes a clear 
direction for program activities. Thus, the formulation of- objectives directly 
responsive to the needs identified in the needs assessment increases the likeli- 
hood that program activities will be. relevant to identified needs of children. 

In addition, without objectives it is difficult, if not impossible, to determine 

t * 

^ ... 

wh€j:her a program has been successful since objectives establish the criteria 

against which -success can be measured. It is also elementary that objectives 

encourage purposeful; ratl^r than aimless activity. 

Siir*ilarly,J|5he requirement tha-t strategies be specifically formulated to 
accomplish program obljectives is an important aspect of maxiiilizing the relevance 
to pupil needs and the. likelihood of success of Title I funded activities. This 
is nothing more than a requirement that (1) Title I programs be planned rather than 
determined merely by custom or inertia; and (2) that local educational agency staff 
use their best judgement to develop program strategies, e.g., regarding curriculum 
and resource development, that will accomplish previously identified objectives. 

The program design and other Titl^^^I provisions do not require Title I 
programs to be structured according to any set pattern. 

Tlie House report recogni::es that sone school officials erroneously believe 



that Title I requires the use of '^puU-out^' programs. The Report states: 
"The Conunittee wishes to emphasii^ that Title I should not be construed to 
encourage or require any particular instructional strategy ... . 

. The concentration requirement, which is intended to increase program 
quality, is based on a simple premise: if funds are spread so thinly Xu^t 
children receive few extra services or only brief exposure co the services pro- 
vided, little or no progress will be made. Decisions to limit the number of 
participants to ensure program effectiveness so that the services provided are 
likely to substantially increase the educational attainment of the children — 
are difficult and sometimes painful to make. The 'concentration requirement serves 
this important purpose. If the requirement did not exist, local educational 
agency officials might succumb to the pressures to ''serve everyone" and implement 
"pet projects." 

The requirement that T^tle I funds ^be allocated .among project schools 
according to the number and needs of program participants is designed to ensure 
that school districts respond/to similar educational needs in ^11 project schools 
with programs of similar size, scope, and quality. The National Institute of Educa^ 
tion found that certain school districts adopted Hi ' trary 'methods for distributing 
Title I funds among project schools. ^^^-^ 

The coordination requirement is included in the Title I legal framework 
to avoid -a duplica^tion of benefits and to ensure the most effective and efficient 
use of Title I funds toward meeting the special educational needs of -program 
participants. 

The evaluation requirement also plays an important role in maximizing 
Program quality. Evaluations determine whether Title I projects are succeeding 



103. Supra . , note 3 at pages 26-27, ' 

104. Supra . , note 3 at page 16, 



but, more importantly, they provide valuable insights about how programs might 
be* improved. 

The requirements that parents^ of program participants, Title I teachers , 
and school board members be i nvolved in the planning and evaluation of Title I 
programs are designed to increase the likelihood that programs will be Successful 
by ensuring that the key actors play active roles in the program's development 
and implementation. 

The provision that school districts give due consideration to adopting 
program strategies that are designed to sustain gains was added to the Title I 
legal framework in recognition of studies which found that child^^^n in Title I 
programs who made significant academic gains du^ ing the school year3 were 
regressing when they were not in the- Title I program. 

The requirement that teacher aides receive coordinated training along with 
the teachers who they will assist increases the likelihood that the aides and the 
teachers will work as an effective team. 

The parent involvement requirement, which generally requires the establish- 
ment of district-wide and school level advisory councils, is based on several 
premises. First, when parents arc involved in the planning, implementation, and 
evaluation of a program for their children, there is a greater interest on the 
part of both parents and children in working toward the success of the program. '^^^^■^ 
Second, there is a greater likelihood that Title I funds will be used for well- 
planned programs for the intended beneficiaries where the parents of the intended 
be.ieficiaries are authorized to perform oversight responsibilities with respect 
to the proper implementation of the program. 

The requirement pertaining to the participation of educationally deprived 
children attending private schools in Title I programs ensures that a needy 

105. H.*R. Rep. No. 93-805 3 U.S. Code Cong, and \ dm, Mews AlCi9(\97d) . 
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child's enrollment in a private school will not affect the level of assistance 
he/she receives under Title I. Expenditures for services provided to educationally 
deprived children in private schools must be equal (taking into account the number 
of children to be serveli and the needs of such children) to expenditures for 
children enrolled in the public schools of the local educational agency. 
Whenever the U.S. Commissioner of Education determines that a local educational 
agency is unable or unwilling to provide adequate .services for children attending 
private schools, he/she must bypass the educational agencies and make special 
arrangements for the delivery of services to such children. 

F. Funds Allocation Provisions 

X' 

^ onsure that Title I funds are used to '^ expand and improve' ^^^^^ the 
educational programs of educationally deprived children residing in low-income 
areas and to meet their ''sgecial''^^^-^ as opposed to regular or ordinary needs, 
the '^'tle I statute and regulations have historically (a) prohibited certain 
types of discrimination with respect to the distribution of state and local fundst 
and (b) required the provision of a certain minimum level of state and local 
support that is provided as a matter of course to nonparticipants . Specifically, 
the Title I statute contains the following provisions: (a) a provision pro- 
hibiting the distribution of state aid in any way which takes a local educational 
agency's Title I allocation into consideration and penalizes the locax educational 
agency in the distribution of state funds; ^^^^ (b) a requirement that school 
districts maintain their fiscal effort from one year to the next (maintenance 

106. Section 101 of Title I (-0 U.S.C. 2701). 
\107. Id.; Section 124 of Title I C20 U.S.C. 2734). . 
108. Section 174 of Title I (20 U.S.C. 2824). 
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of effort); (c) a provision requiring that Title I funds supplement the 

level of regular state and local funding and a restriction against using Title I 

funds to supplant, |i»e,, replace, regular state and local funds that would nave 

been provided to program participants but for the existence of Title I Csupplenient , 

not sup'^lant regular state and local funds) ;^^^^ fd) a provision requiring that 

Title I funds supplement, not supplant the level of special state and local funds 

Ce.g», state compensatory education funds) that, but for the existence of Title I, 

would have been provided to educationally deprived children , in the aggregate, 

residing in low-income areas (supplement, not supplant special state and local 

funds) C^) a requirement that services provided with state and local funds 

in Title I schools be comparable, that is, approximately equal, to services pro- 

1 1 ^1 

vided in non-Title I schooLs (comparability); - and (f) a requirement that 
Title I funds be used only for the excess costs of programs and projects (excess 
costs) . 

More i^peci fically, the provision which prohibits penalizing reductions 
in state aid , along with other provisions, ensn-^-es that receipt of Title I funds 
is not used as a Oasis for discrimination against particular local educational 
agencies receiving large amounts of Title I funds. 

The ^' maintenance of effort* * requirement ensures that Title I grantees do 
not shift to. the federal government their ongoing financial responsibilities for 
their education progriirns and helps ensure that federal assistance serves a supple- 
mental rather than a basic education function* 
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' The provision that local educational agencies must supplement , not 
supplant regular state and locjl funds prohibits local educational agencies from 
using the existence of Title I funds as a basis for discriminating against 
educationally deprived children participating in Title I programs in the pro- 
vision of state and local base or regular funds. In other words, program parti- 
cipants must receive the same level of state and local funds they would have 
received were Title I not in existence; i.e,, the same level of funds provided 

to non-participants. They cannot be penalized in the provision of state and local 

> 

funds because they receive assistance under Title I, In no case may Title I funds 

1141 

be used to supplant state and local funds. ^ 

The supplanting provision covering special state and local funds is 
designed to ensure that educationally deprived children, in the aggregate , residing 
in Title I eligible areas, receive their fair share of special state and local funds. 
Note the difference between the two supplanting provisions, IVhereas the supplanting 
provision covering regular state and local funds ensures that each program parti- 
cipant receives his/her fair share of base funds, the supplanting provision 
covering special ^funds protects the class of educationally deprived children 
(rather than each child) in poor areas. The latter provision ensures that 
educationally deprived children in poor areas who are eligible for, but do not 
receive assistance under Title I (because Title I is underfunded) are not penalized 
in the distribution of state and local special funds simply because they. reside 
in a poor area."^"^^^ In other words, the supplement, not supplant provision 
covering special state and local funds penaits local educational agencies to expand 



114. Supra . , note 3 at pages 29-30. 

113. Id. Because Title I is not fully funded, there a:*e two tv'pes of educationally 
de"prived children residing in low- income areas that are eligible for Title T 
services: fl) those actually served by Title I and (2) those who are eligible 
for Title I services, but not served. 
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the number to children receiving compensatory education while, at the same time, 
ensuring that 'the childi'en, eligible for but not served by Title I, who reside . . 
in poor areas receive their fair share o^-^ the special funds. 

In some local educational agencies, the combination of federal and state 
compensatory education funds may be so great that all educationally deprived 
children at all grade levels in poor areas are receiving a compensatory education 
program of sufficient size, scope, and quality whereas certain educationally 
deprived children in non-poor areas are not receiving any assistance. In this 
situation, to require that additional special state funds be provided to poor 
areas in order to comply with the special supplanting provision would be counter- 
productive. In recognition of this finding, the statute includes a limited 
exemption from the supplanting provision covering special state and local 
-compensatory education funds: local educational agencies are exempted from the 
supplanting provision^^^^ where the total amounts of Title I funds and state or 
local compensatory education funds used in areas eligible for assistance under 
Title I equals or is greater than the amount of Title I funds the local educational 
agency would have received that year had Title I been fully funded. Under this 
limited circumstance, the local educational agency may use additional state or 
local compensatory education funds exclusively in non-Title I areas until thosp 
areas are brought up to the same level of total compensatory education funding 
(state, local and federal) provided per program participant in the Title . I areas. 
After the non-Title I areas are brought up to this level, the ''supplement, not 
supplant" requirement is fully applicable to the distribution of any additional 
state or local compensatory education funds. 

Tlie "comparability" requirement Is intended to ensure that services pro- 
vided with state ahd local funds to educationally deprived children attending 
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Title I schools are approximately equal to services provided to children 
attending 'non-Tit le I schools, before the addition of Title I funds for Title I 
schools. Where all schools are Title I schools, the law requires that, services 
provided at each school be substantially comparable.. 

, The '^excess costs'' provision ensures that Title I funds will be used 
only for the excess costs of programs which excec^d the average per pupil expen^ 
ditures of a local educational agency for children included in such projects. 

Prior to 1974, local educational agenvjies were required to include state 
and local cbmpeasatory education funds, bilingual funds, and in some cases, special 
education funds in calculating comparability and excess costs. In 1974, Congress 
amended .the Title I statute to allow school districts, ;it thei.r option, to exclude 
expenditures under: 

• state and local compensatory 
education program similar to 
Title I , 

• bilingual programs, and 

• special education programs, ^ 

A state or local compensatory education program is ''similar to Title I" if 

118) 

it satisfies the following criteria; 

1, All children participating in the program 
are educationally deprived, 

2. The program is based on performance 
objectives related to educational achieve- 
ment and is evaluated in a manner 
consistent with those performance objectives. 

' . 3. The program provides supplementary 

services designed to meet the special 
educatibnal needs of the children who 
are participating. 
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4. School districts receiving funds under 
the special incentive grant keep such 
records and afford access thereto as 
are necessary to assure the correctness 
and verification of criteria 1-3. 

\ 

t, 5. The State Department of Education 

monitors performance under the program 
to assure that the requirements of 
criteria 1-4 are met. 

In 1978, Congress expanded the categories of state programs'whose funds may 

be excluded from computing excess costs and comparability to include state phase-in 

programs. A' state phase-in program is a program satisfying the following criteria:^ 

1.. The program is authorized and governed 

specifically by the provisions of state law; 

2. The purpose of the program is to provide 
for the comprehensive and systematic re- 
structuring of the total educational 
environment at the level of the individual 
school; 

3. The program is based on objectives, including 
but not limited to, performance objectives 
related to educational achievement and is 
evaluated in a manner consistent with those 
objectives 

. A. Parents and school staff are involved in 

comprehensive planning, implementation, and 
evaluation of the program; 

5. The program will benefit all children in a 
particular school or grade-span within a 
school; 

6. Schools participating ir a program describe, 
in a school level plan, program strategies 
for meeting the special educational needs 
of educationally deprived children; 

7. The phase-in periodof the program is not " 
more than six school years, except that the^ 
phase-in period for a program commenced prior 
to the date of enactment of the Education 
Amendments of 197S shall be deemed to begin 
on the date of enactment of such /Vmendments; 
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^8, At all times during such phase-in period 
at least SO perce.ntura of the schools 
participating in the program are the schools 
serving project areas which have the greatest 
number or concentrations of educationally 
deprived children or children from low- 
income families; • * 

.9. State funds made available for the phase-in 
program will supplement, and not supplant 
state and local funds which would in the 
absence of the phase -in program, have been 
provided for schools participating in such 
programs; 

10. ^ The local educational agency is separately 

accountable for purposes of compliance with 
paragraphs (1) through (6), (S) and (9) of 
this subsection, to the state educational 
agency for any funds expended for such 
program; and 

11. The local educational agencies carrying out 
the prrgram are complying with paragraphs 
CD through (6), (S) and (9) and the state 
educational agency is complying with para* 
graph (10) . 

In addition to the above requirements, the legislation contains a require- 
ment that programs contribute particularly to meeting the special educationally 
deprived' children, and the regulations contain a prohibition against the use 

of Title I funds to meet the general needs of the schools or the student body, how- 
ever pressing those needs may be. 

The legislation contains two exceptions to the prohibition against using 
Title : for "general aid." 

The first exemption permits personnel paid entirely by Title I funds to 
assume duties, such as hall and cafeteria duty , normally performed by similarly 
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situated personnel paid by state and local funds, so long as the amount ok time 
Title I paid teachers spend on non-Title I related duties does not exceed the 
proportion of time spent on such duties by non -Title I paid teachers or 10 per- 
cent, whichever is less.^*^'^^ 

The second exemption, commonly referred to as the '^ school-wide projec t'^ 
exemption, permits Title I funds to upgrade the entire educational program in 
schools having 75 percent or more children in attendance frun; low-income families, 
if certain conditions are met ^ ^ including, among other things, the school 
district (I) must allocate Title I funds to the highly concentrated school in ^n 
amount that 15 at least equal to the per pupil amount allocated to Title I children 
in schools which are not highly concentrated and (b) contribute state or local 
supplementary funds to that school in an amount, per child in that school' who is 
not educationally deprived, equal to the amount provided per educationally deprived 
child attending the highly concentrated school. The highly concentrated school 
must also develop a school plan, .approved by- the state educational agency and the 
parent advisory council for such school, which spo-ifies, among other things, the 
steps it plans on taking for meeting the needs of the educationally deprived 
children. If the plan is approved, the local educational agency is relieved, with 
respect to such school, of (a) any prohibition against commin.jjiing and fb) any 
demonstration that services provided with Title I funds are supplementary to the 
services regularly provided in that school. 
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G. Accountability Provisions and Complaint Resolution 

. The final category of requirements, which include the reporting 
recordkeeping , ^^^^ and access tio i nformation^ *^^^ provisions, are designed to 
ensure fund and program accountability. These requirements provide a means for 
verifying compliance with other Title I legal requirements described above, 
including, for example, (1) the requirement that Title T funds only be used to 
meet the needs of educationally deprived children residing in low-income areas 
and not to meet the needs of children residing in eligible areas who are not 
educationally deprived or children who do not reside in low-income areas and 
(2) the requirement that Title I funds by used to supplement, not supplant state 
and local funds, , 

The statute contains an exemption to the recordkeeping requirement where 
the school district operates a single compensatory education program funded from 
Title I and a state or local compensatory education program meeting aU Title I 
requirements, " ^ Where the state or local program is identical to Title I and 
such funds are excluded in determining comparability, the local educational agency 
need not account for the Title I funds separately. 

The statute also requires that local educational agencies develop a pro- 
cedure for resolving complaints concerning the design and implementation of 
Title I programs. 
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CHAPTER rn 

WHICH STATE OR LOCAL PROGRAMS 
QUALIFY FOR SPECIAL TREATNENT 
UNDER TITLE I? 



I. Introduction 

• V 

1 oq^ 

Th^ Title I statute provides special treatment " ^ for three categories of 

/^special" programs: state and local compensatory education programs, bilingual pro- 

/ 

grams, ..and special education programs. The Title I statute also provides special 
tre:^tment for state phase- in programs. 

The pdrpose of this chapter of the paper is to describe the basic criteria which 
a state or local program must satisfy to qualify as a ''special program" or a state 
"phase-in program" under-Title I. This discussion will be followed by an analysis of 
the implications Of these criteria for state' policy makers. Subsequent chapters in 
the paper will explain the precise nature of the special treatment each program 
receives undei Title I. 

II. Major Points Made In This Chapter 

The five major points made in this chapter are described belov/. 

First, a state or local program need not be idenrical to Title I to qualify as 
a statue or local compensatory education program under Title I--it need only be similar 
to Title I* In order to be considered "similar" to Title I, the state or local pro- 
gram must satisfy criteria contained in the statute. In other words, the label adopted 
by the state or local educational agency describing its program is not determinative. 
Once it has been determined that a program qualifies for^ special treatment, the state 
educational agency must determine that the local educational agency is actually 
using the funds in accordance with the criteria. 

Second, a state or local compensatory education program that is similar to 
Title I can include the same exceptions from its requirements as are included in 
Title I and still retain its eligibility for special treatment. 

Taird, where state legislation establishing a "special'' program, i.e., a pro- 
gram satisfying the applicable criteria, also authorizes other programs not satisfying 

129. See supra. , note 10. 

67/ 



54 

such criteria, e.g., a program providing extra security services to combat vandalism, 
only the special program meeting the Title I criteria is entitled to special treat- 
ment. Conversely,' the fact that state legislation does more than establish a 
special program or a state phase-in program, does n^^t "taint" the portions of the 
legislation establishing such programs and prevent their qualifying as special 
programs or state phase-in programs. — ' 

Fourth, where a state enacts multipurpose legislation establishing two special 
programs, -e.g., a state compensatory education program and a bilingual program, 
regulations adopted bythe state may permit or encourage cbmprehehsive planning 
designed to coordinate the two programs. However, methods for documenting the amount 
of funds used under each program should be adopted. This is because all special 
programs do not qualify for the same special treatment, ip.g., -only state compensatory 
education funds qualify for federal matching under the Title I spet^iai incentive 
grant program--bilingual, handicapped and phase-in funds are not^ to be included (see 
Chapter IV) .- ' , • • . 

Fifth, if the school district actually designs and then uses state general aid • 
•, funds to support a compensatory education program similar to Title I, a bilingual 
education program, or a special education program, these funds^ will be entitled to 
special treatment under Title I. , 

111, Special Programs Defined • . ^ 

Three categories of programs are considered ''special programs under Title I-- 
(a) state and local compensatory education programs, (bj bilingual programs, and' 
(cy special education programs . "^^^^ The definitions contained in the Title I 
statute are described below. 
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•* * , 

A. State and Local Compensatory Edu:ation Programs 

V 

A state or local program is considered a compensatory education program under 
Title I if it is similar to T.itle I. A state or local program is considered similar 
to Title I if it satisfies the following criteria: ^"^^^ .. 

(1) all children participating in the program are educationally 
deprived, 

(2) the program is based on performance objectives related to 
educational achievement and is evaluated in 'a manner con- 
sistent with those performance objectives, 

(3) the program provides supplementary services designed co 
meet the special educat;ipnal needs oi the children who 
are participating,. 

C4) the school district keeps such records and affords such 
access thereto as are necessary to assure correctness 
and verification of criteria {!) - (3), and 

(5) thfe state educational agency monitors performance under 
the program to ensure that criteria Ci)-C4) are met. 

In addition to the substantive criteria described above, ,.a ^,state or local program 

must satisfy certain pre-expenditure certification procedures described below before 

it can qualify for special treatment as a state or local compensatory education pro- 

•J 

gram similar to Tittle I. 

With respect to a state program^^^^ the Title I statute provides that the U.'S, 

^Commissioner of Education must make an advance determination of whether the state 
program meets the five criteria described above* The Coimnissioner ' s determination 

'must be in writing and must include che reasons for the determination. 

With respect to a local program, e.g., a program using state or local 
general aid .funds, the Title T statute provides tliat the state educational agency 
must make an advance determinatioYi of Whether or not the local program meets the 
five criteria described above. The state educational agency's determination must 
be in writing and must include the reasons for the determination. 



131. Section 131(c) of Title 1 (20 U.S.C. 2731(cJ). 
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The pre-expenditure certification provisions were added to the Title I statute 

in 1978 in order to save school districts from having to r(uy on possible erroneous 

beliefs about whether their special programs qualified for special treatment under 

134) 

Title I, only to find themselves in an embarrassing position after an audit. 

Once it has been determined that a program, as legislated , qualifies for 
special treatment, the state educational agency must determine that the special 
funds are being used in accordance with the standards contained in the state or 
local legal framework. In other words, it is the use of the state or local funds 
that ultimately determines the treatment it will receive under Title I. For 
example, if a state were to adopt compensatory education legislation which satis- 
fied the five criteria but a particular local' educational agency used the state 
special funds for general aid purposes, the state special funds appropriated to 
that particular local educational agency would not be entitled to specie treatment 

under Title I. , . 

In sum, a state and local special program must satisfy the criteria set out in 
the Title I statute before it qualifies for special treatment under Title I. How- 
ever, the use of the state or local funds in a manner that qualifies for. special 
.treatment is the ultimate test of whether it qualifies for special treatment. 

B. Bilingual Programs 

The Title I statute does not contain a detailed definition of a "bilingual" 
program. The statute simply states that a bilingual program for 'children of limited 
English proficiency is considered a special program under Title I.'^^^'' For pur- 
po: s of thi?^ paper, a bilingual program is a program that, at a minimum, is designed 
•CO provide equal opportunity for limited-English proficient students in accordance 
with the U.S. Supreme Court case of Lau v. Nichols , 414 U.S. 365 (1974) and Title VI 
of the Civil Rights Act of 1964.'^'^^'^ 
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C, Soecial Education Programs 
. . ^ . 

The Title I statute does not contain a detailed definition of a special education 

prog/am. The statute simply states that a special education program for handicapped 

children or children with specific learning disabilities is considered a special 

- program under Title I. For purposes of this paper, a special education program' is a 

program, that, at a minimum, is designed to provide (?qual opportunity for qualified 

handicapped persons in accordance 'with Section 504. of the Rehabilitation Act of 1973. ■^'^^^ 

IV. State Phase- In Programs Defined *^ 

The fourth category of program qualifying for special treatment under Title I is 

1 381 

the state education program which is being phased into full operation and which 

139) 

the U.S. Commissioner of Education determines in advance meets the fallowing criteria: 

(1) ^the program is authorized an4 governed specifically by the 
provisions of state law; ^ • 

(2) the purpose of the program ii to provide for the comprehen- 
sive- and systematic restructuring of the total educational 
environment at che level of the individual school; 

(3) the program is based on objectives, including but not 
limited to, performance objectives related to educational 
achievement and is evaluated in a manner ,consistent with- 
those objectives; 

(4) parents and school staff are invoT'ed in comprehensive 
planning, implementation, and evaluation of the program; 

(5) the program will benefit all children in a particular 
school or gratde-span within a school; 

(6) schools participating in a program describe, in a school 
level plan, program strategies for meeting the special 
educational needs of educationally deprived children; 

(7) the phase-in period of the progran^i is not more than six 

school years, except that the phase-in period for a pro- ^ 
grajn commenced prior to the date p^f enactment of the 
Education Amendments of 1978 shall be deemed to begin on 
the date oJ enactment of such Amendments; 

(3) at all times during such phase- in period at least 50 per- 
centum of the schools participating in the program are 
the schools serving project areas which have the greatest 
niimber or concentrations of educationally deprived child- 
ren or children from low- income families; 

['J) state funds made available for .the phase-in program will 
supplement, and not supplant, state and local funds which 
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\puld in the absence of the phase- in program, have 
been provided for schools participating in such program; 
(10) the local educational agency is separately accountable for 
purposes of compliance with paragraphs (1) through (6), 

(8) and (9) of this subsection, to the state educational 
agency for any funds expended for such program; and 

i (11) the local educational agencies cariying out the program 
are complying with paragraphs (1) through (6), (8), and 

(9) and the state educational agency is complying with 
paragraph (10) . 

V. Discu ssion of the Key Policy Issues Concerning The Definitions of the Three 
Special Programs and the State Phase-In Program 

This section of the paper discusses the five key policy issues concerning the 
criteria set out in the legislation that state and local special programs and state 
phase in programs must satisfy to qualify for special treatment under Title I. 

A. In Order to Qualify' as a Compensatory Educat on Program. State and 

Local Programs Must Be Similar But Not Necessarily Identical to Title I 

I 

1. Introduction 

In order to qualify as a state or "local compensatory education program, 
a program need not be identical to Title I-- it must be similar to Title I. ^ 
The critf^ria for determining whether a program is similar to Title I were set forth 
on page So. The following discussion identifies some of the policy i-^ulications 
flowing from the criteria chosen by Congress. 

,1. Targeting of Children * 

Thrt intended beneficiaries of the state or local compensatory education pro- 
gram nust be educationally deprived . The program, however need not adopt Title I's 
noUcy targeting children in greatest need of assistance, i.e., furthest behind 
graUo le/e'. Thus, for example, a state or local program will be considered "similar 
-.0 Title I" if it targets educationally deprived children who are not far below grade 
l<=!vel o-nU with supplementary assistance may be able to attend college. 
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5. Designating Schools and Parent Involvement 

State and local programs need not limit the number of schools that are 

eligible for special state or local funds, e.g., all schools may receive and operate 

1411 

state and local compensatory education programs. If the state or local program 
limits the e"ligibility of schools and requires certain schools to be targeted, it is 
not necessary that low-income criteria be employed. The state of local framework may 

use low-income, educational deprivation, reasonable proxies for educational deprivation 

. ' , , ^ 142) 
(such as transiency figures) or any combination ot the above. 

State and local programs are not required to include parent involvement pro- 
visions; although when coordination between a state or local program and Title I is 
anticipated, the inclusion of such provisions is often desirable. 

4. Comparability Reporting Requirements 

The state or local program need not contain comparability reporting require- 
ments similar to those contained in the Title I statute and regulations. However, the 
state or local legal framework must contain provisions ensuring that the funds for 
special state and local programs and state phase-in programs supplement the level of 

funds which, in the absence of these programs, would have been provided to the child- 

1431 • ■ 

ren participating in r.uch state or local programs. Program participants must 
receive their fair share of non-special state and local funds, i.e., tho same level of 
funds from state and local sources normally provided to children not participating in 

the program. 

5. Selection of Particular Grade-Spans 

The Title I statute neither requires nor encourages the targeting of special 
state or local sr-'-i-al pro rams or state phase-in program funds in any particular 



MI, Siiprn.. , note 2^ at pa.;o :?4. 

142, ldj_ Whatever criteria are employed m\'At he applied so that chiiaron elL4ible for 
fUle [ .-Jervicou receive their fair ;.hare of state and local compensatory education 
I'uiKls, See discussion at pp ~r, - 1 0.5. 

^ O 113, Section 13I(cl(.l) of Title \ (20 ll.S.C. 2:3l!cH5JJ. I 
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grade-span. The selection of grade-spans is solely within the discretion of the 
State educational agency or local educational ageiiuy. 



B . The Adoption of Exemptions To The Five Criteria Set Out In The Title I 
Legislation , 

The previous section explains that a state or local compensatory education 
progr a need not be identical to Title I to qualify for special treatment; it need 
only be similar to Title I. A state or local compensatory education program is 
considered similar if it satisfies the five criteria set out on page 55. These 
criteria establish minimum standards. Once the minimum requirements have been satis- 
fied, state and local programs may deviate from the Title I requirements. A number 
of ways in which these state and local programs can be dissimilar and still qualify 
for special treatment under Title I were described above. 

One question that has arisen concerning the five criteria is whether a state 
or local compisnsatory ed/cation program, which satisfies the five criteria, may adopt 
exemptions to such cr/teria that are identical to the exemptions governing the use of 
Title I funds and stilS^ualify for special treatment? 

The 1978 amendments to Title I expanded the number of exemptions to the basic 
criteria school districts must satisfy in order to qualify for Title I as s istance . 
For example, a school enrolling 75 percent or more low-income children- may now use 



Title I funds to upgrade genera^Uy the entire^hool progra.ii rather than develop a 

special program for specific children. U ad/ition, instructional personnel paid 

/ 

ontirsiy from Title [ funds may generally aid^Uhe entire school by pertorniing duties, 
such as hall duty, so long as similarly situatud personnel, paid from state and local 
funds, pertorm similar du:ies and the total :unount of time spent o,n these general 
duties does not exceed 10 percent. ^^^^ 



144. Supra. , note 5 at page 26, 
14j, Supra. , note 123. 
I4h. Supra, , note 122. 
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It is our opinion that state and local compensatory education programs ^ 
adopt exeniptions governing the use of state and .local special funds that are identical, 
to the exemptions governing the use»of Title I funds contained in the Title I statute. 
There is no indication that Congress intended zo apply minimum standards to state 
and local "programs that are more restrictive tKan it imposed on Title I programs. 

It is also our opinion, that where a state or local compensat-ory education 
program that includes exemptions from the five minimum criteria that are more expan- 
sive than those applicable to Title I. programs, state or local funds distributed under 
the e.xempt£on will not qualify for special treatment under Title I. To illustrate, 
assume that a state substituted 45_ percent educationally deprived for the £5 percent 
low- Income concentration nennitted by Title to authorize a school to use state com- 
pensatory education funds to generally upgrade the school program rather than serve 
only educationally deprived children. Even though considered compensatory education 
funds under state law, these funds provided to schools with less than 73 percent 
low- income children would not qualify for special treatment. . 

' Tne reason for the disqualification is that, while it is reasonable to . 
assume that Congress, though si.'ent about any exceptions to the five criteria, 
intended to permit the same exceptions applicable to Title I programs to apply to 
state and local compensatory education programs, no basis exists for permitting broader 
exeiiptions, i.e., exemptions that might effectively repeal the five minimum stand^ids • 
that Congress clearly set out la the Title I statute. 

In sum, in order to be considered "similar to Title I" a state or local , ro- 
j'r'.un ("a") must be consistent with the five criteria contained in the Title I statute and 
.b,i ;nav adopt exemptions which are identical to those contained in the Titia I statute. 
Funds provided under exemptions th it are inconsistent with those adopted by Congress, 
are not ei.titled to special treatment, i.e., they are o-jn^i-d-rsd regular funds. 
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C- Satisfying Titl-e I Criteria Rather Than AP.alyzin,^^ The. Label A State^ 
or Loca; Educat\onal Agency Gives Its Progrjim Deternunes The Treats 
ment State and Lacal Fund s ^Receive Under Title I ^ / 

1, Introduction 

Frequently, states enact legislation which is designed to 'accomplish 
more than one purpose ("multipurpose legislation). For example, California's new 
schooi,, finance legislation includes a subpart entitled '^Economic Impact Aid" (EIA) . 

EIA provides assistance for three categories of programs: 

,* a state compensatory education program similar 
to Title I, 

, a state bilingual program, and 
• • general aid programs such as a program to assist 
in paying for security costs at schools exper- 
iencing significant vandalism. 

Two questions have been raised regarding multipurpose legislation. 
First, does the inclusion of a section in the legislation which does not qualify for 
special treatment, disqualify those funds which do qualify for special treatment? 
Second, what are the implications of enacting multipurpose legislation that i^'cludei 
several programs qualifyinj; for special treatment, but not the same special treatment? 

There is a central principle which provides the answers to these ques- 
tions" The principle is that only programs that satisfy the criteria contained in 
the Title I statute qualify for special treatment. The label adopted by the state or 
local educational agency for describing its program is not determinative. For example, 
the fact that a state enacts legislation which it refers to as "compensatory education 
similar to Title I" does not automatically qualify it for special treatment under 
Title I. The program must meet the five criteria set out in the legislation. 

In accordance with this principle, only those portions of the special 
state or local programs that meet the Title I criteria qualify for special treatment. 
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The inclusion of a section In the state or local legislation which does nort quality 

for special treatiheat does not Usqualify funds that must be used for programs which 

1471 

do qualify for special treatment, 

2. Examples of State and Local Programs that Do Not 
Qualify for Special Treatment Under Title I and 
Their Effect on Other'. Portions of Multipurpose 
Legislation Which Do Qualify 

Below are three examples of portions of multipurpose legislation that 
do not qualify for special treatment Under Title I. 

jj. Funds Used For Security --The portion of California's EIA 
program for security do not satisfy the criteria for consideration as a special pro- 
gram and L.ierefore must be treated as regular funds. The remaining funds under EIA 
are still considered special funds. 

b. Supplementary State and Local Funds Used for N'on-Educationally 
Deprived Children In-Hi^hly Concentrated Schools —Title I authorises school-wide pro- 
jects for schools with high concentrations of low-income children; but only on the 
condition that the school ^district provides children in the district who are. not edu- 
cationally deprived an amount of supplementary state or local funds per child eqyal 
to the amount of Title I funds provided per educationally deprived child attending 
such school. These supplementary state or local funds neither qualify for treat- 
ment as compensatory education funds nor state phase- in> program funds. Therefore, 
these' supplementary state or local funds do not qualify for special treatment under 
Title I. 

c. State and Local Funds Used to Support School -Wide Projects 
that Do Not Use t he Title I School -Wide Project C'riteri a--As explained earlier, if a 
state provided additional assistance for use in schools with high concentrations of 

117. Supra' . , note :() at pages 234 and Jbl. 
l \6. Supra . , paK;es 
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needy children, the additional assistance used in school s*^^Javing less than 75 percent 
low-income children (i.e., schools that do not meet the identical criteria contained 
in the Title I school-wide project exemption) would not be considered special program 
funds;, rather they woul be considered regular funds. As regular funds, they would 
not be entitled to special' treatment, e.g., they would not be counted for purposes of 
the match under the special incentive program. 

3. ' Multipurpose Legislation Establishing More Than One 
Special Program 

California's EIA legislation funds two special programs--a state compen- 
satory education program and a bilingual program. Nothing in Title 1 prevents >the 
coordination and comprehensive planning of these two programs. (See Chapter VI). 
However, since two programs have different purposes and are treated differently under 
Title I, ^'^^^ it is important that funds provided under each program be separately 
accounted for. 

In brief, the difference between compensatory education and bilingual 
programs is that /wjiereas bilingual funds are in effect base funds for purposes of 
Title I., state compensatory education funds are "excess costs" or supplementary funds 
In accordance with Title VI of the Civil Rights Act of 1964, limited English pro- 
ficient students are entitled to an educational opportunity that is equal to and as 
effective as that provided to English proficient students. This is an obligation 
which a school district must satisfy irrespective of the existence of or the amount 
• of bilingual state funds made available. In other words, all children are entitled 
to receive an equally effective opportunity to benefit from instruction. Whatev 
it costs to provide an equally effective opportunity, the school district must meet 
this obligation. Bilingual programs assist school districts in meeting their civil 



149. For example, state compensatory education funds qualify states for additional 
fund? undjcr the special incentive grant provision and an exemption from the 
supplement, not supplant provision. Bilingual funds are not counted under the 
special incentive grant provision and do not^ qualify for the exemption from the 
supplement, not supplant provision. See infra Chapter IV. 



rights obligations to ensure equal opportunity for limited English proficient students 
by providing additional base funds. V 

In contrast, under existing ^U.S. Office of Education regulations, ^^^^ 
federal (and, by implications, state and local) compensatory education funds may not 
be used to meet a school district's civil rights obligations. Compensatory educa- 
tion funds must be used to supplement the. level of state and local funds which, in 
the absence of such programs, would have been provided. In the "absence of compen- 
satory education programs," school districts must still meet their civil rights 
obligations to limited English proficient students. 

D. Local Compensatory Education Programs 

Are non-categorical state funds used by a school district to fund a program 

< 

"similar to Title I" entitled to special treatment under Title I? The answer to this' 

question is "yes/^ The Title I statute expressly provides that local compensatory 

eiucation programs are considered ''special programs" for purposes of Title I. The 

term "local compensatory education program" includes locally^ designed program^-^funded 

entirely out of state or local general funds that have been certified by the state 

eduv:ational agency as being similar to Title I -and which the state educational agency 

determines are being used in accordance with the criteria. ^^^^ '^^ 

School 'districts in Minnesota, for example, rqic,eive additional funds under 

the|r school finance formula based on the number of special needs students in their 

district. Districts are encouraged, but not required, to use these funds for compen^ 

satory education programs similar to Title I. Those districts which choose to usCr 

these funds to develop local programs similar to Title I my take advantage of several 
152J 

exemptrions, 



150. 45 C.F.R. S 116. 4(3(bJ (1977) . 

131. Section 131(bUljlC) of Title I (,20 U.S.C. 2751 fbj (1) (CJ . 
I 



52, For example, local compensatory education funds qualify for an exemption from the 
comparabi i it/ provision and the supplanting provision. However, l ocal compensatory 
education funds may not be counted toward the state's special incentive grant under 
Title I since only state compensatory education programs qualify. See intra., in 
Chapter IV. ' 



CHAPTER IV 

mAT CRITERIA MUST A PROGRAM SATISFY TO 

QUALIFY FOR ADDITIONAL FUNDS UNDER 
THE SPECIAL INCENTIVE GRANT PROVISION? 
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In^l978 Congress enacted a special incentive grant program designed to encourage 
states t^ enact and support state compensatory education programs. This provision re- 
placed ant incentive grant provision, which was designed to reward states whose total 
tax effort for elementary and secondary programs exceeded the national average. This 
chapter of \the paper (1) describes the criteria that a compensatory education program 
must satisf))r to be eligible for a' special incentive grant., C2) explains which special 
programs do Lt qualify,, and C') describes acceptable and unacceptable uses of funds 

.provided under the special incentive grant provision. 

* . \ 

\ 

II. Key Points Made In This Chapter 

The key points made in this chapter are set forth below. 

Firsc, a compensatory education program that is "similar to Title I" does not_ 
autimatically "trigger additional funding under the special incentive grant provision. 
A program must'be^ similar to Title I and meet two additional criteria: Ca) the pro- 
gram must be enacted by the state Clocal programs do not qualify) and Cb) at least "50 
percent of the funis must be distributed in areas eligible ^or assistance under Title I 

Second, funds provided under bilingual programs, special education programs, and 
state phase-in programs do not qualify a state for extra assistance'. If a state en- 
acts multipurpose legislation, only those fundb used for state compensatory education 
programs may be coun'.ed. 

Third, the additional Title I funds provided under the special incentive grant 
program must be used to pay for Title I program activities and can not be considered 
part of the state compensatory education program. 

III. A Description Of The Special Incentive Grant Provision 

A . An Overview of the Criteria 

The now special incentive grant provides states an additional dollar 
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under Title I for every two dollars of their own funds spent on state compensatory 

education urograms satisfying the criteria described below. No state can receive a */ 

supplemental grant which exc;eeds 10 percent of the amount it would receive if the / 

basic Title I grant were fully funded. ^ ^ j 

To qualify for a special incentive grant, a state (local programs do not ^ 

qualify) must enact a state compensatory education program satisfying the following 
154) 



criteria: 



1. All children participating in the program are 
educationally deprived. 

2. The program is based on performance objectives 
related to educational achievement and is 
evaluated in a manner consistent with those 
performance objectives. - 

3. The program provides supplementary services 
designed to meet the special educational 
needs of the children who are participating. 

4. School districts receiving funds under the 
special incentive grant keep such records 
and afford access^<hereto as are necessary 
to assure the correctness and verification 
of criteria 1-3. 

5. The State Department of Education monitors 
performance under the program to assure that 
the requirements of criteria 1-4 are met. 

6. Not less than 50 percent of the funds ex- 
pended under the state compensatory education 
program in the' year ^receding the year in 
which it receives a payment linder the 
special incentive grant program must be ex- 
pended in ax'eas eligible for assistance urxler 
Title I. States must develop a system for 
demonstrating compliance with this criteria. 

«■ 

B. Analysis of the Criteria Selected By Congress 

There are three things to note about the criteria selected by Congress. First, 
^ " note that criteria 1-5 are the same as those required to qualify state compensatory 

education programs for other special treatment under Title L Criterion 6 is the only 
cdditional requirement a state compensatory education program must meet to qualify for 
matching under the special incentive grant » Second, since only programs '^similar to 

153. Section 116 of Title I (20 U.S.C. 2721); See also supra« , note 20 at page 254. 

154. Section 116(al(2) of Title I (20 U.S.C. 2721 (a)(2:). 
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Title I" are eligible for hatching funds, ^^^-^ this eliminates programs under which 
supplemental general aid funds are provided, for example, by way of a weighted formula. 
Third, only state programs qualify. ^^"^^ Congress rejected several attempts to include 
local compensatory education programs because- of the administrative problems involved 
in determining whether local programs were designed In accordance with the criteria. '^^''^ 

IV • iMultipurpose Legislation " ♦ » 

Two issues arose during the debates concerning the application^ of the special 4^-, 
centive grant provision to multipurpose state legislation. The first issue was raised 
by states that have or might develop multiple purpose legislation, only one component of 

i 

vvh-ich provides educationally deprived children with supplementary services similar to 
Title I:^will funds provided under the component that Satisfies the six criteria be 
counted, when other components do not satisfy the criteria? The Conference Report 
explains: ' ^ 

If a state enacts such legislation, 
only the portion of state funds which 
^ are actually spent on educationally 

deprived children and which meet all ^ 

" of the other ^requirements of (the { 
special incentive grant provision] 
will qualify for Title I match- 
ing funds under the new incentive 
grant provision. 

The second issue considered^ in the debates was whether funds provided under a bi- 

♦ 

lingual program could be counted as part of the match. Congressman Perkins, the Chair- 
man of the House Committee on Education and Labor and floor manager of the Title I bill 

\ ■ ' * t 

stated emphatically that bilingual funds (and by implication special education funds 
and .nate phase- In funds) are no^ to be included for purposes of the match. 

— t — " 

153. .Section 116;ajY2)(Aj of Title L (,:0 U.S.C. .::21 (a) 2) (A)}. 

136. Section Iloludj of Title .1 (:0;U.i.C. ;,a) (.1) ) . 

157. 5oe_, for example, Conj. Rec . H6557 (daily ed . .July 11, IJ^TS'. 

15^. Su pra . , note JO at page 2o4. ' 
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I do not believe that state programs 

of bilingual education should. . .qualify 
as regular compensatory education pro- 
grams. It would seem to me that those 
programs are somewhat differently 
oriented than regular compensatory pro- 
grams and, therefore, must be treated 
differently. 159) 

As explained previously^ bilingual programs generally provide additional base- 
funds to assist school districts in meeting their obligation to provide equal oppor- 
tunity to limited English proficient .students; an obligation which exists irrespective 
^f whether or not state compensatory education programs are provided. Compensatory 
education funds, on the other hand, are , considered by Title I to be " excess costs" 
funds designed to expand and improve the education programs made available to program 
participants rather than to meet legal obligations to eliminate barriers to the full 

participation of limited English proficient or handicapped children. 

/ 

/, 

V. Acceptable Uses of Title I Kinds Prov id sd Under The Special Incentive Grant 
Provi sion 

The' National Institute of Education recently completed a report entitled. State 
Compensatory Educ tti on Programs; A Supplemental Report . •^^^'^ Subsequent to the enact- 
ment of the Education Amendments of 1978, the National Institute of Education, staff 
interviewed state administrators concerning, amonr other things, their understanding 
of the implications of the special incentive grdnt provision. The report found that 
many state personnel responsible for administering the state compensatory education 
program believed that the Title I matching funds could be used to pay for additional 
state compensatory education services. This impression is inaccurate. The special 

incentive grant provision does not establish a new program; it simply provide? additional 
Title I funds to school districts within qualifying states. These funds are stibject to 
the same requirements as Title I basic grant funds. ^ 



15'.). Cun.^. Roc. H6h0: (daily cd. July 15, 1978). 

160. Supra. , note 5. 

O l6l. Id. at page 4 ■ 

ERIC — H,j 



CHAPTER V 

DEVELOPING A STATE OR LOCAL SPECIAL 
PROGR.\M THAT EXP.^NDS THE NUMBER OF. 
CHILDREN RECEIVING COMPENSATORY 
EDUCATION SERVICES WITHOUT RUNNING 
AFOUL OF THE TITLE I RULES 
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I. Introduction 

From the point of view of a state or local policy maker, the single most important 
issue in developing a state or local special program is how to expand the nuniber of 
children receiving compensatory education services without running afoul of e Title I 
rules. 

Six provisions of the Title I statute are relevant to this issue. These are: 
(aj the provision concerning the distribution of state aid, (b) the maintenance of 
effort provision, (c) the comparability provisions, (d) the provisions for designating 
Title I project areas, (e) the provisions for selecting Title I program participants, 
and (f) the supplement, not supplant proviiion. 

Of the six, the most important is the supplement, not supplant provision pertaining 

« 

to state and local special program funds. In general, this provision states that Title 
I funds must supplement, not supplant the level of state and local special program funds 
which, in the absence cf Title I, would have been made available to educationally de- 
prived children, in the aggregate , residing in Title I eligible areas. Although the 
most important, this provision is least understood by state policy makers! Because of 
this lack of understanding, some states have failed to enact state compensatory educa- 
tion legislation; others may be pursuing needlessly restrictive policies. 

The National Institute of Education, in its study of stats compensatory education 
programs, concluued that most of the problems identified by state administrators with 
Title I pro.isions resulted from the U.S. Office of Education's failure to explain 
adequately and then disseminate the precise nature of the Title I legal constraints, 
even though the U.S. Office of Education had developed reasonable and flexible inter- • 
lb2) ■ • . 

In recognition of these problems,' the i97.S amendments to the' Title 1 statute in- 



pre^itions. 



elude provisions clarif/ing: 



162. Supr:'.. , note 7, ChaptLM' V. 
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• the exemptions of state ana local special programs from 
comparability; 

• the exemptions of state and local special programs from 
requirements pertaining to the designation of Title I 
project areas and prograjn participants; and 

, the applicability to state and local special proj^rams 
of the supplement, not supplant provision. 

This chapter of the nnper is organized into seven sections. The first s ction is 
the intl-oduction. The second section contains the major points made in this chapter. 
The third section describes the state aid penalization and maintenance of effort pro- 
visions. The fourth se:tion describes the key components of the comparability pro- 
vision applicable to state and local special programs. The fifth section describes 
how the provisions for designating Tit.e I project areas and selecting program parti- 
cipants relate to state and local special programs. The si.xth section describes how 
the supplement, not supplant provision applies to state and local special programs. 
The final section gives examples of special state and local programs that e.xpand the 
number of children participating in compensatory education programs without running 
afoul of the Title I requirements and examples of unacceptable practices. 

II. An Overview of the Major Points in this Chapter 

The existing Title I statute, as amended in 1978, contains three basic policies 
concerning the distribution of state and local special funds. 

First, Title I neither requires nor encourages favoring educationally deprived 
children residing in low-income areas in the distribution of state ar.d local special 
funds; the comparability provision, which did require such favoritism prior to 1974, 
is now neutral with regard to the distribution of lal state and local funds, "^he 
supplement, not supplant provision simply requires that such children, in the aggregate, 
receive their fair share of special state and local funds. The terms underlined in 
the previous senti-uce are designe-l to encourage states to provide supplementary ser- 
vices to the large numbers of educationally deprived children residing in low-income 



areas who are presently eligible for but unserved by Title I because Title L is sub- 
stantially underfunded and who could benefit from participation in a state or local 
special program. > 

Second, once tie low-income area*s'"fair share of special s;.ate and local funds" 
has been" determined, the Title I legal framework does NOT require that children re- 
siding in low-income areas participating in state or local" special programs also 
receive assistance under Title I--so long as children, participating in the state or 
local special programs who would have participated in the Title I program, receive 
services of the same nature and scope as they would have received under Title I. In 
other words, it is generally NOT necessary to double fund a particular child who 
qualifies for assistance under a special stati? or local program as well as Title I 
("lavering" of funds is not required}. What Title I requires is that educationally 
deprived children in the aggregate , residing in Title I eligible areas receive their 
fair share of sp<?cial state and local funds. The use of the phrase " educationally 
de prived children in the aggregate ," and the existence of the provision enabling local 
educational agencies to use state or local funds in lieu of Title I, tnubles school 
districts to e.xpand the number of children who will receive compensatory education 
through state and local compensatory programs to include children eligible for but 
unserved by Title I as well as educationally deprived children residing in areas 
ineligible for Title I. 

Tiiird, when the combination of Title I and state or local compensatory education 
funds available in Title I areas reaches a specified level Congress viewed as approxi- 
inating the level thar would 'nable a school district to provide a program of .sufficient 
3i:o, .scope, and quali*-y for . all educationally deprived children m al I Title I 
eligible areas (I-IZ) a h :hool district may use additional state and local fund^ to 
provide in the mor- affluent areas the same level of services provided in low-income 
areas. This is a limited cx-mption f:om thu supplanting provision. 
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III. Restrictions Concerning The Distribution of State Aid to Ideal Education Agencies 
and The Maintenance of Efforts Provisions 

A, Introduction 

The Title I statute provides that a State may not penalize local educational 
itsencies receiving large sums of Title I funds in the distribution of state aid, 
including aid provided under a special j)rogram or state phase-in program. Jhe Title I 
statute also provides that a local eduQational agency is eligible to apply for and 
receive a grant under Title I if the local educational agency has maintained its fiscal 
effort, i.e., state and local support for public education, including funds provided 
under a special program or State phase-in program. This section /escribes these two 
provisions. ; / 

B. Restrictions Concerning the Distribution of State yd 

The Title I statute ^^^^ provides that a state m^ not take into consideration 
payments under Title I in determining Ca) the eligibility of the local educational 
agency for state ai'd or Cb) the amount of state aid for the present year or for the 
preceding fiscal year; for example, by reducing state. aid by the amount of Title I 
funds received by an locf \ educational agency. Since the statute does not distinguish 
between "regular" state aid and state aid provided under sptcial programs or state 
phase-in programs, the aid provided- under uie latter two progr.'jns are covered by this 
prohibition. 

The existing regulations clarify the statutory requirement by exolaining that 
the state is 'only prohibited from taking into consideration the amount of state aid 
"in such a way as to penalise the applicant agency with respect to the availability of 
state funds." ^^'^'^ The state ma^ provide additional aid to school districts leceiving , 
large amounts of Title I funds without running afoul of tliis provision. 

Conceivably, in some states the amount of funds that a particular local 

lt)3. Sectinr. 174 of Title I (20 U.S.C. 2824); 
l()4. 45 C.F.'r. § 116.18 (1977) 
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educational agency is entitled to receive under Title I and citato law is so gr,eat that, 
if it were required or permuted to use all of its appropriations, it would be opera- 
ting extravagant and imprudent programs. To require or permit a local educational 
agency to implement an extravagant program is counterproductive, especially in states 
where there are other loc'dl educational agencies that do not receive adequate funding 
to meet the needs of all educatioajiHy deprived children in their district. 

Title T neither requires nor permits a local educational agency to use Title I 
tiinds in an extravagant and imprudent manner. If a state educational agency were 
■faced with the facts described above, it would be required, under Title J, to • 
reallocate a portion of' the local educational a2ency's Title I appropriation to other 
local educational agencies in the state in accordance with procedures set out^in the 
Title I regulations. ^^""'^ The state educational agency could not, however, reallocate 
a portion of the state aid since such a redistribution would constitute a penalization 
of the local educational agency with respect to the distribution of the state aid.. 

C. Maintenance of Effort 

The Title I statute currently requires that the combined fiscal effort "as 

measured bv either the amount per student or' the' aggregate expenditures" of the local 

educational agency and the state for free public educfation for the preceding 'year must 

,.■ / 167) V 

no't be less than their combined ^'-scal effor'. for the second preceding ^year. in 
calculating "combined fiscal effort," a local educational age .cy must i.-Uude funds 
provided under a state or local special pr-jgram -nd a state phase-in pro;^rain. 

The Commissioner is authorized to waive, for one >o.-ir o-ly, the maintenance 
of effort requirement if he/she determines chat such a wai\ .r would be equitable due 
to exceptional and unfo cseen circuras. . , sucn '.^s a, natural di,sa.bter or a pre- 
cipitous and unforeseen decline in the -financial resources or the local educational 
168) 



agency, 



;g5. 45 c.F.R. ^, ii()a.::(b) (4) ( i i) 09:-j . 

!(-,(;. See supra." -^-i^e :3 oi" Cinptcv tl of this ■ 

167. Section I'Jofajd) of Title I l2U U.S.C. :756(,aji. 

O 16.S, hiection i:b(.vj(2j of Title 1. U.S.C. :7:^6 U-ij ( 2 j J 
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IvTiere a waiver is granted, the Commissioner must reduce the local educational agency's 
allocation in propottdon to the amount expended by such agency which was les^^ than 
the amount expended for the second preceding fiscal year.^^*^^ 

The statute provides that no payment may be made to a local educational agency 
unless the state educational agency finds that the maintenance of effort requirement 
has been met. > - 

IV/ The Comparability Provision 
A, Introduction 



The comparability "^provisioa of the Title I statute ensures that sta^t^e, and 
local . funds will be used to provide services in each T.Hle 1 project area school \ 
which are comparable, i.e., approximately equal, to services provided to children 

attending non-project area schools. ' , . 

. c 

The purpose of this section is .to outline the Title I comparability provision n 
and then explain the relationship between the comparability provision and special state 
and local programs and state phase-in programs, including an explanation of the rauion-t;?. 
ale for the 1974 and 1978 amendments. ^ 

B. The Basic Comparability Provision ^^^^ 

The Title I comparability provision generally provides that each Title. I pro- 

ject area school (i.e., each school serving an area having a high concentration of % 

children from low-income families that is receiving Title I funds) must receive, at a 

minimum, services which are comparable to services provided to the average of the non- 

17^1 

Title I schools. The regulations include specific criteria for determining com- ^ 

parability. Under the existing regulations, both of the following' conditions must be 
met : 



170. Supra. , note 167. 

ri. Section 126(e) of Title I (20 U.S.C. 273bi:oj}. 
172. 43 C.F.R. 3 116a. 26(e) (1977) . 
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1, The number of cl)ildren enrolled per instructional staff member 
(including both certified and non-certif iod personnel) for each 
Title I school must not be more than 105 percent of the average 
number of children per instructional staff member in non-Title t 
attendance areas. Instructional staff members include,' among 
other persons, teachers, principals, librarians, guidance 

.counselors, and aides. 

2. The amount of state and local money spent on each child enrolled 
in a Title I School for instructional staff salaries must net 

be less than 9'5 percent of the money spent per child in all non- 
Title I schools in the district. 

The regulations also provide that a local educational agency must file with 
the state educational agency a statement of specific policies and procedures adopted by 
the local educational agency to ensure that instructional materials and supplies are 
provided to project and non-project area schools on a comparable basis. ^^^'^ 

C. The Relationship Between the Comparability Provision and Special State and 
Local Programs and State Phase- In Programs . 

Prior ^to 1974, school districts were required to include special program funds 
in their compat^ability calculations. This meant that states and local school districts 
which*^emacted compensatory education legislation were required to favor low- income areas 
in distributing their special program' funds . This result occurred because comparability 
requires that each 'Title I school receive, at a minimum, services comparable to ".he 
non-Title I average . If substantial compensatory education services were provided ia 
some non-Title I schools, this would raise the non-Title I average; if any Title I 
schoci did not also receive the non-Title I average level of services, tho school dis- 
trict would be non-comparable even though the children in Title I areas, as a whole, 
•nay have been receiving their fair share of compensatory education ser/ices. 



175. 45 C.F.R. § 116a.26(h) (5) (1977) . 
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• * . 

In other words, this pre 1974 policy was needlessly restrictive in the sense that 
the purpose of the comparability provision is to ensure that Title I areas are not f 

I 

discriminated against or penalized in the provision of the services paid out of state 
and" local funds. Th\s .•comparability provision not only prohibited penalization; it 
also' had the effect of requiring local educational agencies to favor low-income areas | 
in the distribution of special program funds* In many cases, this requirement was iu- 
consistent with state compensatory programs designed to meet the aeeds of all educa- 
tionally deprived children not simply those residing in poor areas. | 
<- . 

1 1741 
Under the 1974 amendments, ' school districts can exclude from their .compara- 
bility cpmputatioi>,s expenditures for special programs, i.e., state and Iccal compen- 
satory education programs similar to Title I, bilingual programs, and special educa- I 
tion programs. The 1974 amendments, however required that a school district that ex- 
cluded expenditures under bilingual and special education programs prepare a mini- 
comparability report^ ''^^ demonstrating that the services provided to children in "i 
Title I areas under each of these programs were comparable to services provided to 
similarly situated children in non-Title I areas. The major effect of the 1974 amend- 
ments is that school districts no longer must favor low-income ar>^s receiving assis- | 
tance under Title I . — - 

• The 1978 Amendments made three changes to the comparability V-ovision affecting 
state and local programs. First, they clarified the 1974 amendments'^y reorganizing i 
the applic^'.Tle provision in the statute. '^^^^ Second, they repealed the raini-compara- 
bility reporting requirements., Several legislators explained that the supplement, 
not supplant provision, in the Title I statute and the protections in PL 94-142 and Title i 
VII of Elementary/Secondary Education Act are sufficient to prohibit di.scrii^ination against 



174., P.L. 95-380. 

175. Section 403(17) of P.L. 81-874 (20 U.S.C. 244(17)). 

( 176.' Prior to 1973, the exemption from the comparability requirement was contained in 

tho definition of the term "excess costs." Presently, the exemption appears in ■ 
section 131, which is entitled, "Exclusions from Excess Costs and Comparaoility 
. . Provisiccv for Certain Special State and Local Programs." 
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handicapped students and limited English proficient students residing in Title I 



177) 

areas. 



Finally, the 1978 .Amendments expanded the categories of programs qualifying zox 

. • • 178) 
the comparability exemption to include state phase-in programs. 

In sum, prior to 1974, the comparability provision had the effect of requiring 
school districts to favor low-income areas with respect to the distribution of 
(a) state and local compensatory education funds similar to Title I, (b) state or 
local bilingual funds, Cc) state or local special education funds and (d) state phase- 
in programs. Today, the comparability provision is inapplicable to these programs to 
the extent school districts choose to exclude funds under these programs from compara- 
bility reports. Tlie only provisions ensuring that children residing in low-income 
areas are not discriminated against with respect to the intra-district distribution 
of funds under the above programs are the supplement, not supplant provisions. 

V. Provisions Pertaining to the Designation bf Title I Project Areas and the Selection 
0 f Prot/ram Participants that Affect State and Local Special Programs 

A. P rovisions Pertaining to t he Designation of Title I Project Areas 

In general, the Title,! statute provides th'it school districts must determine 
which ichool attendance areas are eligible for assistance uuder Title I, i.e., areas 
having high concentrations of chtj-lren from low-income families and thti target, i.e., 
operate Title I programs'in schooi attendance areas having the highe st concentrations 
of children from low-incollie families. ^ '^^ L'. other words, a school district generally , 
may not operate a Title I program in a particular school attendance area unless all 
attendance areas'with a higner incidence of children from low-income families are 

i 

designated to operate Titl. I piograms. ^ 



1 77. ^.: Supra. . note- 3 at page "A. 

173. Section L31(a) of Title I (20 U.S.C. 27-vliaj). 

179. Section 122(a) (1) of Title I (20 U.S.&. 2732(a). For a detailed discussion of 
the provisions Dortainin^ to the designatiOM of school atr.endance areas, see 
pages 2b - 53 of* chapter 11 o*-" this paper. ' 



There are several exceptions to the school attendance^ area eligibility 
and targi^ting provisions contained in the Title I statute and existing regulations. 
These exceptions were described in Chapter II of this paper. ^^^^'^ The exception 
'•^rljfecting state and local special programs is discussed below. 

Recall' that a school district may skip a higher ran^^ed school attendance 

area if the educationally deprived children residing in that area receive, from nOn- 

federal sources, services of the same nature and scope as would otherwise have been 

1811 

provided under Title I. ^ This provision enables scjiool districts to avoid the 

double funding of certain educationally deprived children at the expense of other' 

/ 

educationally deprived children residing in low-income areas. 

During the. debates preceding the passage of the Education Amendmen^ts of 

.... 

1973, two issufes arose concerning the m^eaning of this exception. The first issue 
was whether a skipped school should be considered a Title I or a non-Title I sch6ol 
for purposes of demonstrating comparability. The legislative history accompanying 
the 1978 Amendments to Title I explains that the phrase ^'same nature and scope^' 
means, among other things, tljat before a school district skips a highly ranked lov?/- ^ 

income school, it must demonstrate that the services provided to HTF-^T)rrppffft--srhiiw-^ 

• . . • , T u , 182) 

are comparable to the services provided in .non-Title I schools. 

The second issue is whether children attending private schools who resiJe 
in areas which have been skipped should also be skipped. The Title I statute provides 

r, 

that in caLses in which educationally deprived childrej attending private schools are 

ineligible for state and local special prq^ams, that such children must be selected 

for participation in Title I programs according to the general procedures for ranking 

school attendance areas without regard i;o the exemption to that proccjdure described 
183) 

I 



above. 

\ 



1^0. See pages Zb - 33. 

rl81,. Supra. , note 70. • 

182. Supra . , note 72. 

id3. Supra. , note 71, 
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This provision is riQt to be con ^ ^truea to inrrnnsfi The, nnmhfir of r. hihirr^n 



attending private sc' ols who must rb^eive assistance 



184) 



In siun, all determinations 



concerning the selection of children ji/:tending private schools must be made as if 
this exemption did not exist. 
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B. Provisions Pertaining , to the Selection of Program Participants 

In general, the Title I statute provides that school districts must determine 
which children are eligible fur assistance under Title I, i.e., which children re-r 

siding in project areas are' educationally deprived and then target those children who 

, ^ ' 185) 
are in 'greatest need ot assistance. t ^ 

Tnere are several exceptions to the general rules for eligibility and target- 
ing of children. These exceptions were described previously in Chapter II of this 
paper*. "^^^^ The exemjftion affecting state and lo,cal special programs is briefly re- 



Viewed again below. 

A child in 



greatest need of assistance resid^l*!^ in a Title I project .area may 

i . • 

be skipped if that child i'k receiving, f-om non- federal sources, services oi the same 



nature and scope as 



would (Otherwise have been provide* under Tit_le_ . I. 



187) 



This amend- 



ment, like its counterpart [under the provisions pertaining to the designation of pro- 



ject areas, enables 
pensatory education 



school jdistricts to expand the number of children receiving com- 
by avoiding the double funding (if certain children. / 



/ 



]. VI . A Description |)f the Siupplcment, Not Supplant Provision Pertainin;.; to Special and 



Local Programs land th^ Exem p tion Thereto 
A. Introductioi 



/ 



The Title l' statuie, as amended in 1973, contains two supplanting provisions; 

— 7- 7 



184. Sirn\u, note 5 at pa^t 



/ 



1S3. Section IZoyA] ^'oi Title I (20 U.S.C. :733(a},). For a ditailed di3Cuss/L0n of the 

pro\isions concerning the selection of a program puT't icipants , :iee pa/os - 37 
of Chapter II.* , \ • ' j 

See Supra. , pM.v;e$ '3 1 - 37. 



187 . Supra . , note So 



<}r, 



' cne pi'bvision pertains to distribution of regular state and local funds and state 
/ * ' 

/ phase-in funds and the second provision pertains to' the distribution of funds ex- 
pended under special state and local programs ♦ 

The provision that school districjts must supplement, not supplant regular 
state and local funds and state phase-in fuhds prohibits school districts from using 
the existence of Title I as a basis for discriminating against educationally deprived 
children participati|ig in Title I programs in thp provision of state and local regular 
or state phase-in f Jnds. In other words, Title I program participants must receive 
their fair share otistate and local base funds and state. phase-in funds, i.e., the 
same level provided to nonparticipants . > 

The distribution of funds provided under special ^tate or local programs is 

j,^.esigTied to ensure that educationally deprived children, in the aggri^gate, residing . 

/ 1891 

in Title I eligible areas , receive their fair share of special state and local furlds. 

Note the difference between the two^^ovisions. ^^fhereas the supplanting pro- 
vision concerning regular state and local funds ensures that each program participant 
receives his/her fair share of regular funds, the supplanting provision pertaining to 
special state and local funt^s ensures that educati^i^ally deprived children, in the 
aggregate, i.e., the class of educationally deprived 'residing in low-income areas 
(as opposed to any particular child) receives its fair share of special state and 
local funds. 

By focusing on the class of educationally deprived children residing in 

, , ' / 

Title I eligible areas instead of on each, "program particip.ant," school districts 

> ! 

need not double fund, i.e., prov;|ie state local compensatory education funds as we4.1 
as Title I, to any particular 'child* ^^^^ In other woris, the supplement, not^ supplant 
provision pertaining to the distribution of state and local special i^iwds permits 



188. Section 126fc) of Title I (20 U.S.C. 275o(c)J. This provision is. discussed, in 
detail, supra. , • at p. 43 , Chapter II. ' 

ISO. Section 126(d) of Title I (20 U.S.C. 273o(djj. This provision is discussed, in 
detail, supra. , at p. ^5 , Chapter 1[. . ' 

190. Supra. , note 3 at >ages 29-31. 
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school districts to expand the number of children in the district receiving compen- 
satory education, while, at the same time, ensuring that children eligible for, but 
unserved by Title I, who reside in low- income areas receive their fair share of the 
special funds. 

B. The Operative Langua,ge of the Supplanting Provision And Th e Exception 
Thereto 

This subsection of the paper describes the supplanting provision pertaining 
to state and local special funds and the exemption thereto contained in the statute, 
as clarified by the legislative history and then explains the policies imbeuJed in 

the provisions. 

1. The Provision 

Except as noted below. Title I funds must supplement the level of funds that 

would, i n the absence of Title I , be made .vailable from non-federal sources for state 

and local special programs, (i.e., compensatory education programs similar to Title I, 

bilingual programs, and special education programs) for the education of educationally 

deprived children , in the aggregate , residing in Title I eligible school attendance 

191) 

areas, and in no case to supplant such non-federal funds. 

Once a school has demonstrated that the educationally deprived children, in 

the aggregate , residing in Title I eligible areas receive at least the same level of 

special state and local funds that such children would have received in the absence 

of Title I, the school district ma;^; take Title I funds into consideration in deciding 

which children will receive Title I and which children will receive state or local 

special program funds. In making these decisions, the school district can coordinate 

192) 

the Title I and the state and local programs. 

The "level of special state or local funds that, in the absence of Title I, 
would have been made availible" must be determined by reference to a plan for 

191. Section 126fd)Cl) of Title I (20 U.S.C. 2736(d)(1)). 

192. Section 126(d) (2) of Title I (20 U.S.C. 2736(d)(2)). 
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distributing such special funds which is based on objective criteria , ^ 

To comply with the provisions of the 1978 amendment calling for the formu- 

1941 

lation of objective criteria, the school district must: 

(1) formulate objective criteria for determining which child- 
ren will receive assistance under the special state or local 
program; 

(2) identify the children satisfying the objective criteria 
and the schools or grade-spans in which such children are 
enrolled or school attendance areas in which such children 
reside; 

(3) determine what percentage of children of the total num- 
ber of children in the district who satisfy the objective 
criteria reside in areas eligible for assistance under this 
title; 

(4) multiply the percentage of children residing in areas 
eligible for assistance under this title who satisfy the 
objective criteria by the total amount of state and local 
funds the local educational agency will provide for the 
special state or local program in all school attendance 
areas; 

(5) distribute to educationally deprived children, in the 
aggregate, residing in areas eligible for assistance under 
this title, an amount of such special state or local funds 
which is no less than the amount determined in step 4; 

(6) ensure that educationally deprived children residing 
in areas eligible for assistance under this title, satis- 
fying such objective criteria, receive assistance under 
either this title or under such special state or local 
program before any child who does not satisfy such 
criteria receives such assistance; 

(7) ensure that all educationally deprived children in 
greatest need of assistance residing in Title I areas who 
receive assistance under a special state or local program 
^n lieu of Title I, and who would have received assistance 
under Title I if such special program did not exist, re- 
ceive services under such special program that are of the 
same nature and scope as would otherwise be provided under 
Title I; and 

(8) ensure that educationally deprived children attending 
private schools will be selected for participation in 
Title I programs according to general procedures for 
raiiking school attendance areas without regard to exp*"'"- 
tions to that procedure allowing children residing Ik 
certain areas to receive special state and local fund in 
lieu of Title I. 

The application of these provisions is described in subsection B below. 

193. Section 126(d)(5) of Title I (20 U.S.C* 2736(d)(3)). 

194. Supra . , note 3 at pages 30-31. 
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2. The Exemption 

Local educational agencies are exempted from the supplanting provision where 
the amount of state or local compensatory education funds (satisfying the conditions 
for an exemption from the excess costs and comparability provisions) used in Ureas 
eligible for assistance under Title I, when* added to the amount of Title I funds pro- 
vided to the local educational agency equals or is greater than the amount of Title I 
funds a local educational agency would have received that year had Title I been fully 
funded. ^^^^ Under this limited circumstance, the local educational agency may use 
additional state compensatory education funds exclusively in non-Title I areas until 
those areas are brought up to the same level of total compensatory education funding 
(state and federal) provided per program participant in the Title I areas. After the 
non-Title I areas are brought up to this level, the "supplement, not supplant" re- 
quirement is fully applicable to the distribution of any additional state compensator/ 
education funds. ^^^^ 

C. Policies Imbedded In The Supplanting Provision and Exemption Thereto 
1. Introduction 

The supplement, not supplant provision applicable to special state and local 
programs implements three important federal policies. First, educationally deprived 
children, in the aggregate, residing in Title I eligible areas are entitled to their 
fair share of special state and local funds. Second, once the amount of state and 
local special funds that must be provided to Title I eligible areas has been determined, 
school districts may use thwe funds to expand the total number of children receiving 
compensatory education assistance instead of double- funding children already receiving 
a compensatory program of sufficient size, scope, and quality from non-federal sources. 
Third, when the total amount of federal, state and local special funds reaches a 
sufficiently high level, Congress has determined that it is not necessary to ensure 

195. Sec ion 132 of Title I (20 U.S.C. 2752). 

196. Id. 
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that children in Title I eligible areas receive their full fair share. These three 
policies are discussed in greater detail below. 

2. The ''Fair Share'' Policy 

When Congress originally passed Title I in 1965, it recognized that federal 
appropriations for Title I would not be sufficient to meet the needs of all education- 
ally deprived children everywhere in a school district. To prevent dilution of funds, 
Congress decided to concentrate these limited resources on educationally deprived 
children residing in low-income areas (Title I eligible areas). In 1978, Congress 
recognized a second reality; namely that it was unlikely to appropriate sufficient 
funds for Title I to meet the needs of all educationally deprived children residing 
in Title I eligible areas. In order to prevent dilution of funds. Congress decided 
to further concentrate these limited resources on educationally deprived children in 
greatest need of assistance residing in the poorest areas within school districts. 

At present, large numbers of educationally deprived children residing in 
attendance areas eligible for Title I programs are unserved by Title I; these child- 
ren could benefit from participation in a state or local compensatory education pro- 
gram. The House Report notes that according to the National Institute of Education, 
"only two-thirds of students in need of services in Title I eligible elementary 
schools are being served. In addition, fewer than 1 percent of high school students 
receive Title I services...." * 

The large number of children residing in Title I eligible areas who are 

presently unserved by Title I can be explained in part by the fact that Title I is 

substantially underfunded and in part by the large percentage of areas in a typical 

school district that are considered eligible for assistance under Title I. The National 

Institute of Education found that approximately 67 per cer t of the areas in a typical 

1981 

school district are eligible for Title L ^ This percentage will probably increase 

197. Supra . , note 3 at page 7. 

198. National Institute of Education, Title I Funds Allocation : The Current Formula 
at page 61 (DHEW/NIE 1977) . 
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in the future because of the added flexibility permitted by the 197-' mendments. 

The supplement, not supplant provision ensures that the e'..acar.ionally de- 
prived children, in the aggregate , residing in Title I eligible areas receive their 
fair share of state and local special program funds- "fair share" meaning the level 
of special funds that, in the absence of Title I, would have been made available to 
them. 

"Fair share" is determined in accordance with objective criteria contained 
in state or local law or policy that specify which educationally d eprived children, 
attending which schools , are to receive what level of assistance under the special 
program. For example, assume that the objective criteria in a state compensatory 
education law specifies that compensatory education funds be used for children 
scoring below the 25 percentile on a standardized test regardless of their residency. 
If 60 percent oi these low-scoring children reside in Title I eligible areas, then 
60 percent of the state compensatory education funds must be distributed to meet the 
needs of educationally deprived children in low-income areas. 

The criteria will not be considered "objective" if they disqualify children 
simply because they happen to reside in a low-income area. For example, it would be 
inappropriate to adopt a criterion which provided that "all children scoring below 
the 25th percentile on a standardized test who reside in affluent areas may partici- 
pate in the state program." Such a policy has the effect of denying children residing 
in poor areas, who score below the 25 percentile, their fair share of state special 
funds. 

In sum, the supplement, not supplant provision neither requires nor en- 
courages the favoritism of educationally deprived children residing in Title I eligible 
areas in the distribution of state or local special funds. It simply provides that 
these children, in the aggregate , are entitled to their fair share of such funds. 
Of course nothing in the Title I legal framervork prohibits a state or local school 
district from focusing aU its compensatory funds in Title I eligible areas to meet 
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the need of children who are eligible for but unst^rved by Title I. This is because 
Title I only prevents favoritism of children not eligible for Title I services, i.e., 
children residing in the more affluent areas of a school district. It does not pro- 
hibit policies that favor children eligible for Titlo 1. 

3. Layering Is Generally Not Required 

Once the total amount of special state or local special funds that must be 
provided to educationally deprived children, in th« .iggi'egate. residing in Title I 
eligible areas has been determined, school districts ar« free to decide which parti- 
cular educationally deprived children within the poor areas actually will receive 
assistance from Title I and which children wilA receive assistance under the state or 
local special program, so long as the children normally served by Title I receive, 
from non- federal sources, services of the same n at ure and scope as they would have 
received under Title I.^^^-^ In other words, school districts are not required to 
double fund some students at the expense of providing no service at all to other 
equally needy students. School districts need not provide Title I funds to children 
residing in poor areas who are already receiving assistance under a state or local 
con^iensatory education program providing services of the same nature and scope as 
would otherwise have been provided under Title I. This policy has the effect of 
freeing up Title I funds to meet the needs of additional educationally deprived 
children residing in low-iricome areas who do not participate in state or local com- 
pensatory education programs. 

4. Limited Exemption From The Non-Discrimination Policy 

In some school districts, the total amount of Title I and state or local 
compensatory education funds is so great that they are able to provide a program of 
sufficient size, scope, and quality for all educationally deprived children residing 
in all low- income areas (K-12). V.'hen this point is reached a policy requiring 



199. Supra . , note 182. 
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additional state and local specia. funds above this level to be used in low-income 
areas, when some educationally disadvantaged children residing in more affluent 
areas are not receiving any assistance, is overly restrictive and counter-productive. 

In recognition of the unintended effect of the supplanting provision when 
this level of supplementary services is reached in all low-income areas, the 1973 
amendments to Title I include a limited exemption from the supplanting provision 

which is described on pages 86 - 87. 

i .' . 

VII. Acceptable and Unacceptable Methods For Funding Compensatory Education Programs 
From Federal and State Programs 

A. Introduction 

Aj explained above, the primary purpose of the supplement, not supplant require- 
ment in regard to state and local compensatory education programs (CE) is to ensure that 
the basic focus of Title I , i.e., meeting the special educational needs of educationally 
deprived children, in the aggregate, residing in low- income areas is not distorted by the 
local educational agency. A local educational agency cannot substitute its own policy for 
the Title I policy focusing on low- income areas. 

The supplement, not supplant requirement prevents such a substitution from taking 
place. However, as the e.xamples that follow illustrate, local educational agencies and 
states retain great flexibility to promote their own compensatory education policies with 
compensatory education. program funds. Of course, these Title I requirements do, for ex- 
ample, preclude one possible state policy: use of compensatory education program funds to 
serve only educationally deprived children in its more affluent attendance areas - a policy 
which would arbitrarily discriminate against educationally deprived children residing in 
low- income areas eligible for, but unse rved by Title I. 

Several alternatives for satisfying the supplement, not supplant provision- 
are analyzed in the following pages. Approaches which, in our opinion, would not 



^00 This section of the paoer is based on portions of i book prepared by Silverstein, 
Schember and Long entitled A DescriDtion and .Aiial/sis Of The Relationsni? Between 
Title I ESEA ^^i Acted State Compensatory Education Programs (beptember iy//J 
this book was prepared und er contract with the National Institute of Education. 
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satisfy the requirement are also described. 

A State Program Which Targets Schools According To The Degree of Educational 
Deprivation Rather Than Economic Criteria 

1. Introduction and Basic Assumptions 

Under Title I . local educational agencies are required to rdnk schools 
according to economic criteria. The schools having the highest incidence of poverty 
must generally receive Title I funds before schools with a lower incidence of poverty 
receive assistance. 

In this example the state has chosen to target school attendance areas 
according to the objective criterion of educational rather than economic disadvantage 
for distribution of SCE funds. In other words, under state law or policy SCE funds 
must be used in schools having tne highest incidence of educational deprivation be- 
fore lower ranked schools receive assistance. We will see how the supplement, not 
supplant provision operates in this situation. I. the examples below both local 
educational agencies No. 1 and No. 2 apply the same educational criterion for dis- 
tribution of SCE funds. However, local educational agency No. 2, because it uses 
Title I funds to replace SCE funds that would have been available to Title I eligible 
children, has violated the supplement, not supplanting requirement. Local educational 

agency No. 1 has not. 

For purposes of these two examples, make the following assumptions. 

(1) The objective criterion governing the distribution 
of SCE funds provides that children in the first quar- 
tile (Q,) in reading achievement in grades K-6 may 
participate. All other educationally deprived child- 
ren are ineligible for assistance, i.e., second quar- 
tile (Q-) children in K-6 and Q^, and children in 
grades 7-12. ^ 

(2) Elementary schools are ranked according to the 
number of children in the first quartile. SCE funds 
must be distributed to the highest ranked schools be- 
fore funds may be used in lower ranked schools. 
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(3) The state legal framework requires local educational 
agencies expend a minimiun of $300.00 in SCE or Title I 
on each child in a compensatory education program. 

(4) There are 500 Q, students in grades K-6 eligible for 
assistance under the SCE program; in addition, there are 
500 Q2 children in K-6 and 1,000 and Q2 children in 
grades 7-12. 

(5) SCE funds in the amount of $75,000 are available to 
the local educational agency. (It would take $150,000 
to provide SCE services to all 500 Q. students in grades 
K-6 in each of the districts described below ($300 x 500 
Qj^ students)). 

(6) $150,000 are available from Title I (amount appro- 
priated by Congress). 

We will now consider the funds distribution plans of local educational 
agencies No. 1 and No. 2. 

2. Acceptable Fund Distribution Scheme- local educational agency No. 1 
Local educational agency No. 1 has enough money to serve 250 students 

with SCE funds (75,000 ♦ $300 » 250). 

Local educational agency No. 1 has six elementary schools. The ranking 
of the schools according to the number of educationally deprived children scoring in 
the first quartile is set forth below. As indicated in parentheses, three of the 
schools are also eligible for assistance under Title I. 



Number of Students 



School A (Title I eligible) 

School B (Title I eligible) 

School C (Title I eligible) 

School D (Ineligible) 

School E (Ineligible) 

School F (Ineligible) 



130 
120 
80 
75 
50 
45 



In accordance with the school ranking used for distribution of SCE funds, 
these funds would "run-out" after serving school B. Thus, local educational agency 
No. 1 uses SCE funds for children in schools A and B and Title I funds are then 
used to meet the needs of (a) children in school C, Q, childre. n elementary 
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schools eligible under Title I for assistance (A, B, and C) , or (c) and 
children in grades 7-12 residing in eligible ar^as. 

Under the supplement, not supplant restriction, Title I funds may not be 
used to replace (supplant) the level of state and local funds thr.t would have been 
provided but for the existence of Title I. The level of state and local funds that 
"would have been provided'' in this example is determined by reference to the objective 
method of fund distribution selected, i.e., for the distribution of SCE funds, 
schools having the highest incidence of educational deprivation receive assistance 
before lower ranked schools. In other words, under Xhe supplement, not supplant pro- 
vision, SCE funds must be distributed in accordance with che objective criterion 
established by state law or policy as if Title I funds were not available; then, 
Tirle I funds are allocated in accordance with federal rules to meet the needs of 
educationally deprived children in low- income areas. In local educational agency 
No. 1, this means that 100 percent of the SCE funds are used to meet the needs of 
educationally deprived children in low-income areas (Title I areas) because the 
money runs out after schools A and B are served and both are Title I schools. If 
the two highest ranked schools were ineligible for assista:ice under Title I they 
would receive 100 percent of SCE funds pursuant to state law. Title I areas would 
have received no assistance. In both cases, the local educational agency would 
fully comply with Title I. 

3. Unacceptable Fund Distribution Scheme-tocal Educational Agency No. 2 

Assume ^hat local educational agency No> 2's ranking of schools by educa- 
tional deprivation i5 identical to local educational agency No. I's ranking. How- 
ever, it is the policy of local educational agency No. 2 that any high ranked school 
(based on SCE criteria) which is also eligible for assistance under Title I receive 
funding under Title I instead of under the SCE prograri. In other words, schools 
which would otherwise have received assistance under the SCE program but for the 
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existence of Title I are skippea and, instead receive assistance under Title I. 
Local educational agency No. 2 prefers to use Title I instead of SCE funds in high 
ranked schools to further its objective of serving all children in the district 
eligible for the SCE program , i.e., Qj^ children in grades K-6, irrespective of their 
residency. The local educational agency's policy is contrary to the objective cri- 
terion established by the state for distribution of SCE funds. 

Thus, based on the local educational agency's ranking. School A would have 
received $39,000 in SCE funds (130 x $300 » $39,000) but for the exi-stence of Title I. 
However, because school A is eligible for Title I, local educational agency No. 2 
does not distribute any SCE funds to it. Similarly, local educational agency No. 2 
uses $36,000 (120 x $300.00 = $36,000) in Title I funds rather than SCE to meet the 
needs of Qj^ children in school B, which, but for the existence of Title I, would 
have received assistance under the SCE program. 

Local educational agency No. 2 has supplanted SCE funds with Title I funds. 
Educationally deprived children in low-income areas have been discriminated against 
with respect to the distribution of $75,000.00 in SCE funds. But for the existence 
of Title I, Qj^ children in schools A and B would have received SCE funds under the 
objective criterion for their distribution, as in the case of local educational agency 
No. 1. 

A recent decision by a United States District Court, faced with virtually 
identical facts described in the local educational agency No. 2 hypothetical, sus- 

• J u- 1 • 201) 

tamed this conclusion. 

4. Conclusions 

In sum, where the SCE legal framework requires districts to serve schools 
in rank order, based on the incidence of educational deprivation (or other objective 
criterion), it is clear that a local educational agency may not^ skip a school eligible 



201. Alexander v. Califano, No. L-76-1982 CN.D.Cal. May 23, i977. 
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for assistance under a SCE program simply because the school is also eligible for 
assistance under Title I. The effect of such a policy would be to defeat the objec- 
tive of Title I, which is to meet the needs of educationally deprived children re- 
siding in low- income areas. The objective of Title I is defeated by the discririn- 
ation against low-income areas in the distribution of SCE funds. In local educational 
agency No. 2 the replacement of SCE funds with Title I funds results in both Title I 
and SCE funds being used to underwrite a state policy focusing compensatory education 
funds on educationally deprived children, irrespective of their residency. 

It is important to point out that a state is not forbidden from using SCE 
funds for educationally deprived children residing in ureas ineligible for Title I. 
Indeed, the present supplement, not supplant provision was added to the statute to 
encourage states to expand compensatory education opportuuiuies for children residing 
in the more affluent areas of a district. All it requires is that educationally de- 
prived children residing in low-income areas not be discriminated against in the dis- 
tribution of SCE funds. 

It is also important to understand that Title I does not require that local 
educational agencies rank schools according to cheir incidence of educational depri- 
vation. ^^^^ Title I simply requires that a local educational agenc/ continue the same 
distribution of SCE funds which it would use if it had no Title : funds to allocate. 
If, in the absence of Title I funds, the SCE funds must be spent in schools in order 
of the educational need rank order, the SCE monies must continue to be expended in 
that same pattern even though some high-ranked schools may also be eligible to receive 
Title I funds. 

Title I does not require that states adopt a ranking s/stem. There are 
other funding methods which satisfy the supplement, not supplant and equitably pro- 
vided regulations. For example, instead of requiring that local educational agencies 



201. See supra. , pages 80 - 82. 
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rank schools according to the incidence of educational deprivation, ^n SCE program 
could adopt any of the policies described below. First, the local educational agency 
could set an objective cut-off point at, for example, and Q2 and, to the extent 
there are insufficient SCE funds to meet the needs of all eligible children, provide 
a proportional share at each school in the district, depending on the number of 
eligible children in attendance. Second, Title I funds could be. used to meet 
the needs of children in certain grades, e.g., 7-12, whereas the SCE funds could be 
used in other grades, e.g., K-6. Under both of these alternatives, the objective 
criterion must be applied in an identical fashion in Title I as well as non-Title I 
areas, e.g., SCE funds serve only K-6 cnildren in both areas. Such SCE fund distri- 
bution schemes, which do not require the ranking of schools, are analyzed below. 

C. An SCE Program Restructing The Total Number of Projec t Participants •- 
Local Educational Agency No. 5 

In contrast to the fund distribution scheme described in the previous example, 
the funding scheme in this hypothetical does not include a school attendance area 
ranking provision. Thus, assume in the hypothetical below that: 

(1) There is no school attendance area ranking requirement. 

(2) The objective criterion governing the distribution of 
SCE funds provides that children in the first quartile 

(Q ) in reading achievement in grades K-6 may participate 
(a^restriction on the number of project participants). 

(3) The state legal framework requires that the total 
number of children participating in the SCE program not 
exceed the total allocation divided by $300 (another 
restriction on the number of project participants). 

(4) SCE funds in the amount of $75,000 are available to 
the local educational agency. (It would take $150,000 
to provide SCE services to all 500 students in grades 
K-6) . ^ 

(5) There are 200 eligible children in each of two Title I 
schools and 50 eligible students in each of two non-Title I 
schools (total 500) 

203. See infra. , Chapter VI of this paper. 
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C6) $150,000 are available from Title I 



Title I Schools 



Non-Title I Schools 



200 



200 



SO 



SO 



The local educational agency, recognizing that it will not be able to fund 
services for all eligible students decides to distribute state funds in the following 
manner: 

First, it determines the total number of eligible students who may participate, 
by dividing $7S,000 (amount of SCE available) by $300.00 (see assumption 3 above) ■ 
2S0 students. 

Since only SO percent of the eligible students may actually receive services 
under the SCE program, the local educational agency must decide which children to 

J 

sele The local educational agency makes the following calcuiw.ions: 

Eighty percent of the eligible children (400 of the SOO) reside In Title I 

attendance areas; therefore 80 percent of the SCE education funds, $60,000 must be used 

In those areas ($7S,000 x 80 percent ■ $60,000). The remaining $1S,000 may he spent 

In non-Title I areas. 

By dividing the total number of funds available for Title I schools by $300, 

the local educational agency determines that It can provide services to 200 children In 

eligible areas ($60,000 ♦ $300 ■ 200) and 50 children In non-Title I areas ($15,000 

♦ $300 -SO). 

Applying the above procedure, the local educational agency provides SCE 
funded services to half of the eligible children attending Title I schools and half of 
the eligible children attending non-Title I schools. Title I funds are then used to 
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provide services to three other groups of children the remaining 200 children 
in Title I areas, elementary school children in Title I areas, and Q, and 
children in grades other than K-6. 

The local educational agency's distribution of SCE funds fully complies 
with the present requirements. State funds are distributed equitably, without 
penalization of Title I areas or program participants. 

D. An SCE Program Which Includes A Single Concentration Requirement 
A pplicable to Title I As Well As The SCE Program-Local Educational 
\ {^encies No. 4, S and 6 

1. Introduction and Basic Assumptions 

The fund distribution scheme developed by the state in this hypothetical 
also does not include a school attendance area ranking requirement: In this regard 
It is similar to the previous example. In the previous example of local educational 
agency No. 3 we were not concerned with the concentration requirement applicable to 
Title I funds. In the example below, however, we assume that the same concentration 
requirement is applicable to both Title I and SCE program. Thus, in this example 
make thi following assumptions: 

(1) There is no school attendance area ranking requirement. 

(2) The objective criterion governing the distribution of 
Title I and SCE funds provides that children in the first 
quartile (Qj^) in reading achievement in grades K-6 may 
participate. Educationally deprived children in grades 
K-6 in the second Quartile (Q2) md Qj^ and Q2 children 

in grades 7-12 are ineligible. 

(3) There are 200 Q, children in each of two Title I 
elementary schools and 50 eligible students in each of 
two non-Title I elementary schools (total 500). 

(4) There are 500 additional educationally deprived 
children in K-6 who are in the second quartile (Q,) and 
500 educationally deprived children in grades 7 -"12 
who are not receiving any assistance under the Title I 
or SCE program. 
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(5) The state lega] framework requires local educational 
agencies to expend a minimum of $300.00 in compensatory 
education funds on each child in a compensatory education 
program. Under the state guidelines, either SCE or 
Title I funds, or both, may be used to meet this $300.00 
expenditure per pupil. 

(6) SCE funds in the amount of $75,000 are available to 
the local educational agency. (It vould take $150,000 
to provide SCE services to all 500 students in 
grades K-6) . 

(7) $150,000 are available from Title I (amount appro- 
priated by Congress). 



Elementary Schools 



Title I Schools 



Non-Title I Schools 



200 



200 



50 



SO 



We will consider alternative fund distribution plans of three different 
local educational agencies. 

2. Acceptable Fund Distribution Plans 

a. Separate Funding in Title I Areas ot Title I and SCE programs -- 
Local Educational Agency No. 4— local educational agency No. 4 recognizes that $60,000 
of the $75,000 allocation must be expended in Title I schools since 400 of the 500 or 
80 percent of the eligible students reside in Title I areas. The local educational 
agency satisfies the $300.00 concentration requirement by providing only SCE funds to 
one Title I eligible school (200 children x $300 « $60,000) and uses only Title I 
funds in the other Title I school. The remaining $15,000 of SCE funds are used to 
provide services to the SO in one of the non-Title I schools ($15,000 ♦ $300 
■ 50). This local educational agency then uses the remainder of its Title I allo- 
cation to (a) provide additional services to the children attending the elementary 
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schools, Cb) serve elementary school children or Cc) eligible children attending 
high schools in Title I areas. 

b. Joint Funding of a Compensatory Education Program in Title I 
Areas Using Title I and SCE Funds--Local Educational Agency No. 5-- local educational 
agency No. 5 decides to distribute SCE funds in the following manner. First, like 
local educational agency No. 4, it also determines that since 400 of the 500 eligible 
students reside in Title I areas, 80 percent of the funds C$60,000) will be pro- 
vided to children in Title I areas. However, recognizing that there are 400 eligible 
children in the Title I areas, local educational agency No. 5 distributes $150 
C$60,000 4 400) per child from SCE and $150 per child for each child from Title 1.^°^^ 
The total for each child is $300. Thus, the concentration requirement has been satis- 
fied. In the non-Title I areas, the local educational agency satisfies the $300 
concentration requirement by serving, 50 of the 100 eligible students with the re- 
maining SCE funds. The remainder of the Title I allocation is used in Title I 
attendance areas to provide additional services to elementary school children or 
to fund services for Q2 elementary school children and eligible children attending 
high schools. 

c. Conclusions — To what extent are the practices of these two local 
educational agencies consistent with the supplement, not supplant provision? 

The practices pursued by local educational agency No. 4 and local educa- 
tional agency No. S are both consistent with the supplement, not supplant provision 
set forth in the statute. 

As explained supra. . the supplement, not supplant provision set forth 
in the statute provides that local educational agencies must supplement, not supplant 
the level of funds that would, in the absence of Title I. be made available to 

204 Of course, since Title I funds are used for the program, all Title I require- 
ments concerning program design, etc. would have to be met. See Chapter VI on 
the coordination of Title I and SCE programs. 
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educationally deprived children, in the aggregate , residing in Title I eligible 
areas. The procedure used by local educational agency No. 4 is clearly consistent 
with the Title I statute since educationally deprived children, in the aggregate, 
received their fair share of SCE funds. In local educational agency No. 4, 
children receive $300.00 in SCE funds regardless of whether they reside in a Title I 

4 

eligible area or an area ineligible for Title I. 

The procedure used by local educational agency No. 5 is also consistent 
with the statute, although the distribution scheme does take into consideration the 
existence of Title I. As compared to local educational agency No. 4, educationally 
deprived children in local educational agency No. 5 attending one Title I eligible 
school receive $150.00 more SCE funds than they would have received in the absence 
of Title I, and educationally deprived children attending the other Title I eligible 
school receive $150 less SCE funds. But this is counter-balanced by the first 
Title I eligible school receiving $150 less in Title I funds and the other Title I 
eligible school receiving $150 more Title I funds than they would have received if 
local educational agency No. 5 had not taken into consideration the existence of 
Title I funds. The net effect is the same as that in local educational agency No. 4 ; 
Title I eligible schools and children, in the aggregate , are not penalized, though 
some actual participants j.n Title I programs receive $150 less SCE funds. 

Local educational agency No. 5's approach complies with the law because the 
purpose of the supplement, not supplant requirement, which is to prevent educationally 
deprived children, in the aggregate, residing in Title I eligible areas from being 
penalized in the distribution of SCE funds, does not require local educational agencies 
to completely ignore Title I funds when they distribute SCE funds so long as penalisation 
does not result. Local education agency No. 5 has not penalized educationally deprived 
children residing in Title I ^'^as since local educational agency N'o. 5 could have 
provided, without objection , the identical supplementary services to Title I children 
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with Title I and SCE funds simply by accounting for them as did local educational 
agency No. 4. Consequently, no discrimination against Title I eligible children 
resulted from the fact that local educational agency No. 5 took Title I funds into 
consideration in distributing SCE funds. 

1 

Graphically, the reasonableness of this policy is described below. Note 
that in both local educational agencies, each child receives $300.00 in compensatory 
education funds. 



Local Educational 
Agency No. 4 



Title I Eligible Schools 



Local Educational 
Agency No. 5 




$300 




$150 



$150 



$300 



B 




$300 



B 




$150 



$150 



$300 
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3. Unacceptable Fund Distribution Plans That Ignor The Fair Shar6 Requirement- 
Local Educational Agency No. 6-- ^ 

The same factual assumptions are made with respect to local educational agency 
No. 6 as were made about local educational agencies 4 and 5 (see supra., pp. 98 - 99). 
Local educational agency No. 6, desiring to serve all children in the district eligible 
for the SCE program , i.e., children in grades K-6, irrespective of their residency., 
employs the following approach. Recognizing that $150,000 are required to provide 
services to its SCO eligible elementary children, the local educational agency combines 
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the $75,000 in the SCE funds with $75,000 of Title I funds to obtain the needed 
$150,000, The $150,000 are used to provide $300 in services to each child eligible 
to participate in the compensatory education program. $75,000 in Title I funds and 
$45,000 in SCE funds are used to serve the 400 children in Title I areas who are 
eligible for the program. The remaining $30,000 in SCE funds are used to serve the 
100 eligible children in non-Title I areas. 

Under this procedure,^ the educationally deprived children in Title I areas, 
taken as a whole, receive only 60 percent of the SCE funds rather than the 80 percent 
which the children residing in Title 1 attendance areas in local educational agencies 
No. 3 and No. 4 above received in accordance with the proportional distribution 
requirement. ($45,000 in local educational agency No. 6 versus $60,000 in both Ijcal 
educational agencies 4 and 5) . 

The policy of combining or pooling Title I and SCE funds by the fifth local 
educational agency in the example above is inconsistent with the statute. The local 
educational agency, in distributing SCE funds, has, in fact , penalized eligible child- 
ren residing in Title I eligible areas. $15,000 in SCE funds which, but for the 
existence of Title I, would have been provided to the Title I eligible areas, have 
been allocated instead to ineligible areas. 

The penalization of children residing in low-income areas resulting from 
pooling Title I and SCE funds in a manner that ignores the "fair share'' requirement 
is similar to the penalization of such children by local educational agency No. 2, 
described in a previous example. The funding scheme used by local educational agency 
No. 2 (pg. 93) was deemed illegal because the local educational agency, which was 
required to distribute SCE funds to schools according to their incidence of educational 
deprivation skipped schools eligible for Title I, resulting in Title I paying for 
services which SCE would have paid for in those schools, but for the existence of 
Title I. 
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I. Introduction 

The previous chapters in this paper described the standards state and local 
programs must satisfy to qualify for special treatment under Title I and explained 
how the provisions offering special treatment, operate. This final chapter explains 
the effect the Title I recordkeeping requirements have on a school district's 
ability to coordinate Title I and state and local special programs. 

Specifically, this part of the paper (a) describes the Title I recordkeeping 
requirement, (b) explains that school districts may coordinate Title I and state 
and local special programs, (c) describes several models developed by the b.^. 
Office of Education for coordinating federal and state programs, and (d) describes 
the exemption from the recordkeeping requirement for state and local programs that 
are identical to Title I. 

II. The Major Points Made In This Chapter 

The major points made in this section a.te as follows. 

First, the purpose of the Title I recordkeeping requirement is to ensure that 
Title I funds are spent only for permissible purposes. 

Second, the simultaneous use of funds under federal and state and local programs 
to finance identifiable portions of a single program are permitted. 

Third, it is permissible under Title I to pursue a comprehensive planning 
approach and develop consolidated applications. 

Fourth, where a state or local compensatory education program is identical to 
Title I, and the special state or local funds are excluded from comparability, the 
school district need not account for the Title I funds separately. 

HI. The Title I Recordkeeping Requirement 

The purpose of the recordkeeping requirement is to ensure fiscal responsibility, 
i.e., to ensure that Title I funds are spent only for permissible purposes. Thus, 
the recordkeeping provisions do not create substantive requirements pertaining to 
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fund distribution or program design. 

Specifically, the statute requires that each school district must keep such 
records and afford such access thereto as will facilitate an effective audit. 
This includes records which fully disclose the amount and disposition of Title I 
funds, the total cost of Title I programs, the amount of the portion of the cost 
of the program paid from other sources, and such other records as will facilitate 
an effective audit. 

IV. Coordinating Title I and State and Local Special Programs 

The Title I statute expressly permits the coordination of Title I and state 

and local special programs. ^^^^ This means that the simultaneous use of funds 

under federal and state programs to finance identifiable portions of a single 

program are permitted. ^^^^ Furthermore, it is perfectly acceptable to pursue a 

comprehensive planning approach under which a plan is developed by a school district 

or a particular school within a district explaining how all resources, including 

2081 

federal and state regular and categorical funds are to be used. It is also 

permissible for a state to develop a consolidated application, i.e., the design 
of a single application submitted by a school district to a state educational 
agency for approval for receipt of grants under Title I as well as special state 
sources. 



205. Section 127(a) of Title I (20 U.S.C. 2737). For a detailed discussion of the 
Title I recordkeeping requirements, see page 51 of Chapter II of this paper. 

206. Section 126(d)(2) of Title I (20 U.S.C. 2736(d)(2)). 

207. See 45 C.F.R.§ 116a. 41 (b) (1977) . 

208. U.S. Office of Education correspondence from Robert Wheeler, Deputy Commissioner 
for School Systems to Wilson Riles, Superintendent of Public Instruction, State 
of California (July IS, 1976). 

209. Id. 
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Although simultaneous use of federal and state funds, compr^^h^asive planning, 
and consolidated applications are all acceptable under Title I, lhi.o does not mean 
that school districts are excused from complying with the recordkeeping require- 
ments. The U.S. Office of Education has explained that the state educational agency 
must still be able to determine that Title I funds are "expended for and only for*' 
purposes which satisfy each and every Title requirement. The next section describes 
five models for coordinating Title I and state and local special programs. 

V. The U.S. Office of Education Models for Coordinating Title I and Special 
State and Local Programs 
A. Introduction 

The U.S. Office of Education, in correspondence, has described five models 
for pursuing a comprehensive planning approach. The five models reflect different ways 
of varying two factors children served and services provided. Under models 1 and 3, 
Title I and SCE funds provide different services to the same children either 
different programs (model 1) or different components of the same program (model 3) . 
Under the other three models. Title I and SCE funds serve different children either 
different grade levels (model 2) , different groups pre-determined according to some 
factor other than grade level (model 4) or different schools (model 5). 

In addition, hybrid models can be developed from two or more of the above 
five. Numerous combinations are possible. Thus the five models can be used as 
building blocks to construct a multi-faceted program. 

Set forth below is a description of each model and an analysis of the 
circumstances under which a local educational agency may choose one model over 
another. 



I 210. The reader should keep in mind that under each model described infra . , Title I 

funds can only be used to meet the needs of educationally deprived children 
residing in low- income areas , i.e., Title I areas. Under no circumstances 
may Title I funds be used in areas ineligible for assistance under Title I. 
This section of the paper is based on portions of a book prepared by Silverstein, 
Schember, and Long entitled, A Description and Analysis of the Relationship 

^ Between Title I, ESEA and Selected btate Lompensatory Education PrQgrajas" ^ept > '77) 

Y^ri^r- This book was prepared under contract with the NIE. ~ ~ 
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Each Source Funds Discrete Supplementary Programs for the Same 
Children (Model 1) 

Under the first model the U*S. Office of Education explains that local 
educational agencies may fund discrete supplementary programs for children eligible 
to participate in a Title I program "in tandem/' 

"For example, remedial reading services could be funded with Title I 
funds while remedial math and auxiliary services would be funded with state and 
local compensatory education funds." 

In implementing this model, the U.S. Office has indicated that the local 
educational agencies and the state educational agencies must still comply with the 
supplement, not supplant requirement analyzed supra . 

In accordance with this provision, a local educational agency must 
distribute state and local compensatory education funds according to objective 
criteria without regard to the availability of Title I funds. A permissible 
objective criterion might be "the number of children scoring in the first quartile 
(Qx) on a standardized test." The local educational agency must calculate the 
number of children qualifying for assistance under this criterion and then decide, 
given the level of funding by the state legislature, how many children may actually 
participate in a program* In distributing these funds, the local educational agency 
may not penalize children residing in areas eligible to receive assistance under 
Title I. Thus, under this model, if the state compensatory education funds, which 
are to be provided to Title I eligible areas in satisfaction of the supplement, 
not supplant requirement, exceed the amount needed to fund the math and auxiliary 
services component, the total level of state support due these areas eligible under 
Title I must still be provided; any amounts not needed to fund the math and 
auxiliary services must be used to support other compensatory education program 
components. 
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If this process results in unused 
state compensatory funds in a local 
educational agency, those state funds 
would have to be used to replace 
Title I funds, in order to comply 
with the 'supplement, not supplant 
requirements' . 

C. Each Source Funds Different Grade Levels (Model 2) 

The second model suggested by the U.S. Office of Education is to use 
state and local funds for one grade level, e.g., K-6, and Title I funds for a 
different grade level, e.g.. 7-12. 

D. Each Source Funds Discrete Program Components for the Same Children 
(Model 3)^ ^^^ 

Under the third model, the U.S. Office of Education explains that a 
local educational agency may fund particular program components with Title I funds 
ad other components with state compensatory education funds. 

Particular parts of program components 
will be costed out in advance, item by 
item and the local educational agency will 
decide which funding source will pay for 
which item. For example, an identified 
reading teacher will be funded by Title I 
while the workbooks that he or she uses 
will be funded (under the state compensatory 
education program) . 

E. Each Source Funds A Discrete Program for Different Children (Model 4)" 
The local educational agency may decide "to pay for a discrete program of 

supplementary services for a certain predetermined set of educationally deprived 



211. The U.S. Office of Education correspondence explains that where this method is 
is used, a cost allocation plan must be negotiated and approved by the state 
educational agency and the HEW Regional Office prior to implementation. See 
45 C.F.R. 9 100b. 81 (1975) and relevant section of Appendix B attached thereto, 

212. Id. 
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children out of state or local compensatory funds." This model could operate 
within the same grade or school. 

F. Each Source Funds Different Schools (Model S) 

This model provides a discrete program in some areas with Title I funds 
and uses SCE funds to provide a similar program in areas eligible for, but unserved 
by. Title I. This option is not expressly set forth in the U.S. Office of Education 
correspondence but it is expressly contemplated by the "no-skip exemption" con- 
tained in the statute. TJiis exemption is discussed in Chapter V of this paper. 
For our purposes here it suffices to say that this exemption allows a local 
educational agency to not serve with Title r funds a Title I eligible school that 
has been designated to receive state or locally funded services "of the same nature 
and scope as those that would otherwise be provided under Title I." This, essentially, 
is a fifth coordination model. (Note — there are other requirements that must be 
met in order to employ this model; the discussion here is not complete; a complete 
discussion is found in Chapter V.) 

G. Summary 

Certain general principles governing the models can be stated. First, as 
mentioned earlier, SCE fundi; must generally be distributed to attendance areas and 
children eligible to participate in Title I programs^^^^ in accordance with objective 
criteria. 



213. Title I elegible areas and children do not have to receive all the SCE funds, # 
where the state distribution system provides for a proration or proportionate 
share to all areas in the district satisfying state criteria. Thus, SCE pro- 
grams may extend into areas ineligible to receive Title I funds, but models 
1 and 3 may not be employed in such areas. These models use Title I and SCE 
funds to serve the same children, i.e., these models can only be used in local 
educational agencies which use SCE funds for children who satisfy Title I # 
eligibility and targeting requirements. 
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Second, under model 1 or 3, the- children served must be the educationally 
deprived children having the "greatest need." This is simply because under these 
models Title I and SCE funds are provided to the same children; thus, the children 
served must meet all Title I requirements. This does not mean, however, that all 
SCE programs must meet Title I targeting requirements because Title I does not 
require local educational agencies to choose model 1 or 3. Other models may be 
used. 

Third, particular characteristics of SGE programs may make one model more 
attractive to a local education. 1 agency than another For example, under the 
Michigan Chapter III program, local educational agencies are required to satisfy 
rigorous evaluation requirements with respect to each child included in the state 
program. If the local educational agency were to choose either model 1 or 3, it 
would be required to satisfy the state evaluation requirements for a substantially 
larger number of children than if it were to select one of the other models since, 
under models 1 and 3, > hildren are considered as participating in both the Title I 
and state program, though specific components of the single program are accounted 
for separately. If mod^s 2, 4 or 5 were used, the state evaluation requirements 
Would only apply to the children receiving the state funds, a smaller number than 
under 1 or 3. 

Under other circumstances, however, model 1 or 3 might be preferable to 
oth'^r models. For example, if an SCE program, as legislated , were not similar to 
Title I, its fund would not necessarily be excludable from comparability computations 
( see Chapter V, supra ) ; however, a way to ensure that the SCE funds as actually used , 
could be excluded from comparability computations would be to properly coordinate 
them with Title I funds using either model 1 or 3. 
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VI. The Exemption From the Recordkeeping Requirement for State and Local 

Compensatory Education Programs Which Are Identical to Title I 

Tho statute conti' in!^ an exemption to the recordkeeping requirement where 

the school district operates a single compensatory education program funded from 

Title I and a state or local compensatory education program meeting all Title I 

requirements. ^^"^^ Where the state or local program is identical to Title I and 

such funds are excluded in determining comparability, the local educational agency 

need not account for the Title I funds ^separately. 

To the extent a federal auditor finds that comp- nsatory education funds 

have been misspent or misapplied, the federal goveriiment can seek repayment in 

2151 

proportion to its contribution. ' 
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214. Section 127(a) of Title I (20 U.S.C. 2737(a)) 

215. Id. 
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Education Commission of the States 



Tht Education Commiiiion of the States ii a nonprofit or- 
ganiiation formed by interitate compact in 1966. Forty-ieven 
itatei, American Samoa, Puerto Rico and the Virgin Islands 
are now members. Its goal is to further a working relationship 
among governors, state legislators and educators for the 
improvement of education. The commission offices are located 
at Suite 300, 1860 Lincoln Street, Denver, Colorado 80295. 

It is the policy of the Education Commission of the States to 
take affirmative action to prevent discrimination in its policies, 
programs and employment practices. 
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